




























REPORTS OF CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF ALABAMA. 





CASES DETERMINED AT THE TERM OF THE FIRST MONDAY 
IN JULY, 1828, AT TUSCALOOSA. 


PRESENT AT THIS TERM, 
CiNiEF JUSTICE LIPSCOMB, 
JUDGES SAFFOLD, CRENSHAW, GAYLE, TAYLOR, WHITE AND PERRY. 





Martin, Administrator v. WHITE. 


i, In covenant against an administrator, he mav under « general plea 
to the merits give any special matier in evidence. 

2. Ihe statute in this respect extends to actions of covenant, though 
not within its letter. 


Tuts was a writ of error from the Circuit Court of 
Franklin county. The action was covenant, brought by 
R. White against P. Martin, administrator of J. Heslip, 
to recover damages for failing to return five negroes, 
which had been hired by White to the intestate Heslip 
and others, and which they had covenanted, among other 
things, to return at the end of the year. The defendant 
pleaded the plea of covenants performed, to which there 
was a replication and issue, and at April term, !826, 
there was a verdict and judgement for the plaintiff for 
$1116 32 damages. 

A bill of exceptions taken at the trial by the defendant 
shews, that the negroes were proved by the plaintiff to 
have been retained by the obligors about twelve months 
after the time for returning them. On cross examina:ion 
ef the witness, he gaye evidence gvuing to establish the 
60 





CASES DETERMINED IN THE 


JULY, 1828. fact of a subsequent agreement between the parties that 
—-~ they should continue a longer time in the service of the 
mre" obligors. On this evidence the counsel for the defendant 
White. ~~ requested the Court to charge the jury, that if they be- 
lieved the slave’ continued in the possession of the obli- 
gors after the expiration of the hiring by the covenant, 
under a new contract, they should find for the defendant. 
The Court determined the evidence of a new contract as 
aldefence, was not admissible under the issue joined, but 
that it should have been specially pleaded, and so charged 
the jury. This decision was the error relied on by Mar- 

tin the appellant, in this Court. 


a1 Chitty’s PI. , intift 1 . a 
2, Chiuty’s PW. B. Martin, for the plaintiff in error. 
330, 


Marsua tt, for the defendant. 


By CHIEF JUSTICE LIPSCOMB. 


™ Tue question mainly depends on the construction of 
our act of Assembly, passed no doubt for the special bene- 
fit of administrators and executors. By this act it is pro- 
vided that they shall not be required to plead specially, 
but that they may give any special matter in evidence 
’ under the general issue. The plea of covenants perform- 
ed it is true, is not the general issue, nor will the action 
strictly speaking, admit of the general issue ; on est fac- 
tum, not disposing of the merits of the case more than 
covenants performed; and on this ground it is contended 
that the testimony was properly rejected. But in answer 
to this objection, it seems to us that it may well be said, 
that administrators and executors when acting for the 
benefit of the trust reposed, are favored, and may invoke 
Bet a liberal construction of the statute. It would be singu- 
wt lar ‘to suppose that the Legislature intended to extend 
‘ this privilege of giving special matter in defence in evi- 
dence under the general issue, to every other action, and 
confine them to rigid pleading in covenant broken; it is 
4 much more liberal and rational, to suppose that they in- 
tended that in this action, special matter might be given in 
evidence under any plea that put in issue the merits of the 
: case. We are therefore of the opinion that the Circuit 
Court erred in rejecting the testimony offered by the de- 

fendant below. 
The judgement must be reversed and the cause re- 

mandec. 

Jupces Taytor and WuiTE not sitting. 
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Cook v. CocKRILL. 


In an action by an endorsee against his immediate endorser, the de- 
fendant may prove that the consideration given for the endorsement 
was less than the amount of the note, and the true consideration is 
the proper measure of damages. 


TuIs was a writ of error from the Circuit Court of 
Lawrence county, sued out by Cook to reverse a judge- 
ment rendered against him at September term, 1824, in 
favor of Cockrill, for $621 50, as endorser on a note for 
$500. The action was assumpsit, and at the trial, the 
defendant Cook, among other matters, offered to prove 
that the note was originally endorsed only in part, that is, 
for $343 25, and that afterwards this partial assignment 
was erased, and a general assignment was made on it for 
the purpose only of giving a right of action to the endor- 
see, but that his interest was only to the extent of $343 25, 
and that there was no consideration given for any more 
of the note. This evidence was rejected; a recovery was 
had for the full amount, and this is assigned a, error. 


P. W. Tay or, for the plaintiff in error. 
Martin, for the defendant. 


By JUDGE PERRY. 
IT appears to us to be very clear that the evidence of- 
fered should have been received, for it is a well settled 
principle that where the consideration passing between 
the endorsee and his endorser is not equal to the amount 
of the note, the endorsee in an action against the endorser 
can only recover the consideration which he has already 
paid; which makes the amount of damages which the en- | 
dorsee is entitled to recover, as fixed by the liability of 
the parties to the instrument. It is expressly laid down, 
that the endorser will be allowed, when sued by his im- 
mediate endorsee, to shew what was the real consideration 
passing between them. If this suit was by the endorsee 
against the maker of the note, it would not be a defence 
to the action or lessen the damages for him to say the 
plaintiff purchased it at a discount, but as the defendant 
was the immediate endorser to the plaintiff, the proof 
offered that the note was endorsed to the plaintiff for a 
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less sum than the note called for upon its face, should 
have been admitted, to ascertain the damages the plaintiff 
had sustained in consequence of the nonpayment of the 
note by the maker. * 
Reversed and remanded. 
Jupce GayLe not sitting. 





Locan v. AusTIN. 


1. In an action of trespass for assault and battery, the defendant may 
prove in mitigation of damages, that the plaintiff consented to be 


whipped, 


2. Chough no imprisonment be laid in the declaratior, the plaintiff 


may prove that he was pulled*about by the defendant and held. it 
being a part of the same transaction and occurring at the same 
time. 

3. A mere acknowledgement of -atisfaction is not sufficient to sustain 
the plea of accord and satisfaction, something of value must be 
given. ; 

4. A verbal release of damages 's not sufficient to bar the action. 


THIs was an action of trespass commenced by Austin 
in Perry Circuit Court for an assault and battery com- 
mitted on him by Logan. Logan pleaded not guilty, 
justification, accord and satisfaction and a release, which 
pleas were taken in short. At the Aprilterm, 1827, there 
was a verdict and judgement for the plaintiil, damages 
$500. 

It appears by a bill of exceptions taken on the trial that 
the defendant Logan offered to prove by the cross exam- 
ination of a witness for the plaintiff, that Austin had con- 
sented, on condition that he Logan, would not prosecute 
him for malicious mischief, in tying a biush to the tail of 
a horse of one Payne, for whom Logan was overseer, that 
he should whip him, and that it was in pursuance of such 
consent that he had whipped him; which evidence the 
Court rejected.. Also, that the plaintiff was permitted to 
prove that immediately after the defendant Logan had 
wiipped Austin, that he caught him by the collar and 
gs him about through the crowd, and thus detained 

im in custody. ‘This evidence was objected to by the 
detendant on the ground that it formed a distinct cause of 
action, and was not embraced by the declaration; but it 
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‘was admitted by the Court on account of its occyrrence 
being so immediate after the whipping, as being a part of 
the same transaction. The defendant Logan farther 
offered to prove by the plaintiff’s witnesses, that before 
the suit was brought, the plaintiff acknowledged hav- 
ing received satisfaction from the defendant for all the 
injury done him, and that he was satisfied. The Court 
ruled that if the satisfaction was money or other valua- 
ble thing, that the evidence would be proper, and that 
connected with an accord, it would be a good defence 
under the plea of accord and satisfaction; but it being ad- 
mitted that there was no valuable satisfaction given, the 
evidence was rejected. The defendant also offered to 
prove a parol release of all damages sustained by reason 
of the trespass. But the Court determined the release 
must be in writing to be valid, and rejected the evidence. 
And further, the defendant offered to prove that after the 
trespass, the plaintiff said the whipping he had received 
had done him good, and that he was satisfied, and that he 
deserved it; all which the Court rejected. 

Logan brought the case here for revision, and assigns 
the several matters determined by the Court as set forth 
in the bill of exceptions, as error. 


H.G. Perry, for the plaintiff in error, cited 1 Chitty’s 
Pl. p. 386, (marginal.) 3 Starkie’s Ev. 1227. 
Suttivan, for the defendant. 


By JUDGE TAYLOR. 


Tuts Court is of opinion in relation to the exceptions 
taken, that the Circuit Court erred in excluding one part 
of the testimony which was offered, and that its decisions 
in every other instance were right. It appears that Logan 
the defendant below, offered to prove that the plaintiff 
agreed if the defendant would not prosecute him for mali- 
cious mischief for an act which he had dune to the injury 
of the defendant’s employer’s property, that the defendant 
might inflict the punishment which the plaintiff received. 
This evidence was rejected by the Court. We believe that 
it should have been permitted to go to the jury in mitiga- 
tion of damages. There is no analogy between this case 
and those in which sums of money are agreed to be paid to 
compound felonies or suppress prosecutions. In cases of 
that kind, persons for their private emolument may be 
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¥ JULY 1828. + said to gonnive at the infraction of the law, and thus hold 
vw 


out the greatest inducements to the commission of crime. 
But even in those cases if the money be paid, it cannot be 
recovered back. The courts will not lend their aid to 
either party. But in this instance there is no attempt to 
secure private gain by giving impunity to a public crime. 
A party says he is injured and appeals to the law for re- 
dress. The simple question is, what injury has he sus- 
tained? . Public policy will not authorize one man to beat 
another, although he consent to it, as it is against mora- 
lity,and might lead to a violation of the public peace ; the 
circumstance of consent therefore cannot amount toa 
justification.. But a man who acknowledges that he has 
done a secret injury to another, and agrees that the dama- 
ges may be taken out of his body instead of his purse, 
surely cannot be permitted to recover from the person 
who has acted upon that consent, as much as one who had 
made no such acknowledgement and agreement. Whether 
this evidence Would be admitted in a State prosecution is 
more doubtful, but it is a suit to recover the damages in- 
curred by the private injury. It is a kind of action in 
which wounded feelings and personal degradation, in- 


‘curred by the mode of inflicting the punishment, are to 


be taken into consideration, and the jury have a great 
latitude in arriving at the amount of damages. Were 
one man without provocation violently to assail another, 
and beat him in the most ignominous manner, where is 
the person whose indignation would not be excited by the 
transaction, or the jury which would not be willing to 
compensate the wounded feelings of the injured indivi- 
dual with almost the entire fortune,of the offender? If 
one charge another with having committed a secret injury 
upon him, who, while he denies the charge and demands 
a legal ifivestigation, is violently assailed and beaten by 
him that made it, could any Bioares be too exhorbitant 
in an action for this injury. But if one man charges 
another with a public or private offence, and threatens him 
with a suit or prosecution, and the other admits the truth 
of the charge, admits he deserves punishment, and de- 
clares that he would prefer receiving it corporally at once, 
to being sued or prosecuted: While we cannot approve 
the acceptance of this offer of compromise, yet we cer- 
tainly feel that the man who offers it has comparatively 
little cause of complaint. It is true, duress, threats, &c. 
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might extort such an agreement from weak or timid per- 
sons; but this duress, &c, when proved to the jury, would 
strip the case entirely of the effect of such consent, and 
leave itas if none such had been given. 

We are therefore of opinion, the defendant below 
should have been permitted to prove in mitigation of 
damages, that the plaintiff at the time he was whipped, 
agreed that the defendant should whip him. 

Reversed and remanded. 

Jupce WHITE not sitting. 





Martin, Administrator v. DortcH. 


i. A defendant when sued on a bond or note, is not compelled to 
plead non est factum generally, with an absolute affidavit. But he 
may if he elects so to do, state in a special plea the particular facts 
and circumstances which amount to a denial of the legal effect or 
validity of the bond, or deny the authority of the agent who made it. 

2. Administrators as well as others, when they plead zon est factum to 
a bond made by their intestate, must verify the plea by affidavit. 

3 Insuch cases, an affidavit to the best of the knowledge and belief 
of the administrator, is sufficient 

4, Though the bond be made in the body in the singular number, yet 
yetif several sign it, all are bound. 

5, An obligation signed D. H. (Seal.] for J H., T. R., J. W., is suf- 
ficiently executed as the bond of J. H., T. R. and J. W. by their 
ageiit; although there be but one seal; and it is not the individual 
bond of D. H 

6. heimposing terms, or granting ieave to withdraw a demurrer and 
to plead, is ma'ter of discretion, and it is not error to grant such 
leave without costs, 


Tuts was an action of debt against Martin as admin- 
istrator of Heslip, in the Circuit Court of Franklin county, 
on an instrument which on oyer, is set out as follows: 

“$1583 33} On or before the twenty-fifth day of 
December next, for value received, I promise to pay 
Isaac Dortch the sum of one thousand five hundred and 
eighty-three dollars thirty-three and one third cents, it 
being for bacon purchased from said Dortch. Witness, 
my hand and seal, this thirteenth day of March, 1819. 

DANIEL HUFF, [Seai.] 
For Joseph Heslip, Thomas Ramsey, Jenkin Whiteside. 
Test, J. E. Sumers.” 
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JULY 1828. The declaration alleges that “the said Heslip, in his 


a 
_ Dorteh. 


lifetime, by his certain writing, obligatory of that date, 
executed by one Daniel Huff, the attorney in fact of said 
Joseph, for him the said Joseph, sealed with his seal, &c., 
bound himself to pay, &c.” 

The defendant filed several pleas. The second plea 
denied that Huff had any authority in writing under the 
hand and seal of the deceased to execute said writing, and 
tendered an issue thereon. To this plea the plaintiff de- 
murred, and assigned for causes of demurrer that the 
defence amounted'to the general issue, and that it was a 
virtual denial of the execution of the instrument, and was 
not verified by affidavit. This demurrer having been 
filed before the passage of the statute of 1824, was at the 
Apfil term, 1824, sustained by the Court; and the plain- 
tiff obtained leave to withdraw his demurrers to some of 
the other pleas of the defendant, and to reply to them. 
At the April term, 1825, the issues of the fact were tried 
and a verdict and judgement rendered for the plaintiff. 

Martin assigned as error, that the demurrer to the 
second plea was wrongfully sustained; that the declara- 
tiom alleged no sufficient liability against Heslip, and 
that the plaintiff should not have been permitted to with- 
draw his demurrers and reply without payment of costs, 


W. B. Martn, forthe plaintiff in error, argued that 
the second plea was good, and necessary to try the vali- 
dity of Huff’s authority; that the demurrer reached 
into the .declaration, and that it was defective. The 


Bacon’s Abr. ; 
Mai rane a bond is set out on oyer, and becomes part of the record. 
5 Bac: tite ob The obligation is not that of the intestate, but that of 
$19. 2 Eas 2, Huff alone, and therefore no cause of action is shewn 


Bos. & Pul. 557. against the appellant as administrator. The seal must 
on Cont. 


John, purport to be that of the obligor, and here it is not affixed | 
eD OF + 


in such manner as will bind the intestate. ¢ 


MarsHa.t, for the defendant in error. 


JUDGE SAFFOLD delivered the opinion of the 
Court. 


Tue judgement of the Court in sustaining the demur- 
rer is one of the causes assigned for error. In the dis- 
cussion of this assignment, the questions were presented 
whether the defendant below, by special plea, could deny 
the due execution of the instrument, or the authority of 
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the attorney in fact to represent him therein, or could it’ 


only be done in the common form of the plea of non est 
factum; and in either event can the defendant as the per- 
sonal representative of the contracting party, avail him- 
self of such defence, without making affidavit according 
to statute of the truth of the plea?’ The manner and cir- 
cumstances under which a deed has been executed often 
involve questions of law as to its validity,and as to the suf- 
ficiency of the facts to sustain the plea of non est factum. 
It nay frequently occur that the defendant is incompetent 
to determine the truth of the plea; yet he may safely swear 
to the facts relied on in support of it. Hence we are of 
opinion, as was ruled in -the case of Tindall against 
Bright, “in this Court, that the defendant may by spe- 
cial plea, stating the circumstances. deny the legal effect 
or validity of the bond on which he is sued. To deter- 
mine whether an executor or administrator is authorized 
to plead non est factum generally or specially, without ac- 
companying his plea with an affidavit of its truth, refer- 
ence must be had to the statute; ° the language of which 
is found to be “that no plea of non est factum shall be ad- 
mitted to be pleaded, but. when accompanied with an 
affidavit of its truth.” 

The statute contains no qualification or exception as to 
persons, but applies to all pleas of that denomination. It 
is true that the representative may not possess informa- 
tion which will enable him to deny ‘So absolutely the fact 
of execution, as the party: if living might be required to 
do; yet he can safely swear to the best of his information 
and belief. This, it is conceived, would be sufficient. To 
permit representatives to deny the execution of such evi- 
dences of debt without restraint, and to subject the plain- 
tiff in all such cases to the necessity of proving the due 
execution of the instrument by the deceased, and the au- 
thority of his agent or attorney when the contract pur- 
ports to have been executed by one, and this on bare 
averment by plea, would produce all the inconvenience 
and difficulty which the statute designed to avoid. To 
require this proof only in case of conveyances and. other 
instruments, where ‘probate is necessary within a limited 
time after the execution, or at least. on trial. whether the 
party be then living or not, is not a requisition subject to 
like objection ; because the person interested is presumed 
to be prepared for it. But with respect to.bonds and 
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notes whereby law proof is not necessary, unless there be 
a denial on oath, and where full confidence exists between 
the parties, the death of the debtor, and the unexpected 
requisition of this proof, would tend strongly to surprize 
and defeat the creditor. 

It is further objected that the form of executing the 
bond is insufficient, for the reasons that the promise was 
made in the singular number, that the first signature 
thereto is the proper name of Huff, the attorney, that the 
only seal is immediately annexed to his name, and that 
the following words, “for Joseph Heslip,” &c. do. not 
vary Huff’s responsibility, or constitute Heslip an obligor. 
Whether the promise be in the singular or plural, is be- 
lieved to be immaterial ; it applies to each person «whose 
signature is covered by it, and under our statute binds 
them jointly and severally We hold it also immaterial 
whether the name of the agent or of the principal be first 
inserted, so that the capacity of each is sufficiently defined. 
In the case of Jones’ devisees against Carter, ° it is said to 
be “indifferent i an attorney sign a deed, B. V. 
attorney for R.C.” or“R. C. by B. W. his attorney.’ 
Here we find the = The of Huff for Joseph Heslip, &e. 
the word attorney or agent is not expressed, but is suffici- 
ently implied. As to the seal, it is conceiv ed to be quite 
sufficient, if several choose to adopt the same ; provided it 
suffic ienily appear that such was their intention. Here 
we think no other inference can be drawn, than that Huff 
intended: by his signature and the seal annexed, to rep- 
resent all the persons for whom he professed to act. 

On the last assignment of error, it is remarked, that in 
permitting the plaintiff below to withdraw his demurrers 
to some of the defendant’s pleas, and to reply without the 
payment of costs, there was noerror. This was a matter 
in the discretion of the Court. 

Judgement affirmed. 

Jupces Tayior and Wuire not sitting. 
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Footrt v. LAWRENCE. 


The record shew wing that the issue was tried by ‘a jury of good and 
lawful men,” aft. r verdict, the Court will presume there were twelve 
jurors, though only eleven names are se* forth; the parties being in 
Court, and no objection being made at the trial. 


Lawrence brought an action of covenant in the County 
Court of Limestone county against Foote; issue was 
joined on the plea of covenants performed, and at the 
January term, 1827, there was the following record of 
the trial: ‘came the parties by their attorneys, and there- 
upon also came a jury of ee and lawful men to wit, 
(here follow the names of eleven persons only;) who being 
duly sworn to try the issue joined, on their oaths do say, 
“we the jury find said issue for the plaintiff.” &c. on which 
verdict'judgement was rendered for the plaintiff. 

Foote in this Court assigns for error, that the verdict 
was rendered by eleven jurors only. 

Hurcurinsoy, for the plaintiff in error. 


TuornTon, for the defendant. 


The CHIEF JUSTICE delivered the opinion of the 
Court. 

Tue only error relied on in this case is, that the record 
does not afford evidence that there were more than eleven 
jurors to try the issue joined between the parties. 

There can be no question that every issue of fact must 
be tried by a jury of twelve men; it is not however neces- 

sary that their names should be recorded. ‘The term jury 
is well understood to be twelve men; and when the record 
shews that ajury of good and lawful men came to try the 
issue joined, we understand it as well as if it gave the 
names of the jurors; at least in civil cases. The record 
before us shews by its terms, that the parties came by their 
attorneys, and then came a jury of good and lawful men, 
and then assumes to give their names, but records the 
names of eleven only. The recording the names, as we 
have before stated, was not essential; it was an act of su- 
pererogation in theclerk; his record would have been ood 
without it. His assuming to do what was not necessary, 
does not impose the same obligation and produce the same 
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consequences as ifa party to the suit had undertaken to 
state it. When a party undertakes to state or aver mat- 
ters not material, yet he is in mostcases required to state 
them correctly, lest he should mislead the other pariy. 
The parties in this case were present in Court, and no 
doubt fully competent to take care of their rights, and 
there can be no rational doubt but in truth and fact the 
jury was composed of twelve men. After a verdict attend- 
ed with such circumstances, we believe that we are bound 
to infer that the jury was a full, good and lawful jury; 
and that the clerk when he so unnecessarily undertook to 
give their names, committeda mistake, and omitted one. 
We wust either infer this, or that the parties consented, 
as is sometimes the case, to an informal jury. 

The Court being equally divided, the judgement of the 
Court below must be affirmed. This however may be 
considered as the opinion that will govern in future cases, 
as my brother Taylor who declined sitting in this,case, is 
understood to concur. 

Judgement affirmed. 


Nors.—In a return to a certiorari issued by this Court to obtain a 
more full transcript of the record from the Court below, the clerk cer- 
tified that the next cause in the County Court appeared by the re- 
cords to have been t ied by the same jury. and in their enumeration 
there was one juror more; and that in the several verdicts rendered 
on. the same day, four or five in number, there appeared to be twelve 
persons entered in all the other verdicts recorded, so that in his opi- 
nion it must have been a clerical error in recording eleven names only 
instead of twelve in this case. . The Court however appear not to have 
considered this as a part of the record in the opinion given. 





SOMMERVILLE v. WILLIAMS. 


1. Ona check, bill or note, payable on demand, or where no time oi 
payment is expressed, no days of grace are allowed 

2. On such paper, presentment to the maker in a reasonable time 
after its reception, 1s sufficient to charge the endorser. 


Tuts was an action of assumpsit brought by Williams 
against Sommerville, in the Circuit Court of Franklin 
county, as endorser of a bond. 

















SUPREME COURT OF ALABAMA, 


The declaration alleged that on the 27th of December, 
1824, one W. Cooper made his writing obligatory of that 
date, payable to one R. Waggoner on the same day, for 
$125 75; that on the 28th of December, 1824, Waggoner 
endorsed the same to the defendant, who on the same 
day endorsed it to the plaintiff. below; that on the same 
day it was presented to Cooper and. payment demanded, 
which was refused, of which the defendant had notice, &e. 
At the October term, 1826, the general issue being fied, 
there was a verdict and judgement for the plaintiff. 

Sommerville, the defendant below, here assigns for 
error, that there was no cause of action in the plaintiff’s 
declaration ; that the note was not due when the demand 
was averred to have been made of Cooper and notice 
given, the three days of grace not having expired, and 
therefore that judgement should have been given for the 
defendant. 

Hopkins, for the plaintif in error, argued that the de- 
mand and notice being om tue dow after the bond was due 
were nullities, that the maker of the bond was entitled to 
three days of grace, and therefore the declaration con- 
tained no cause of action. He cited the case of Eldridge 
against Rogers, * as admitting that a demand of payment 
before the proper day of grace, which must be either the 
second or third after that appointed by the bond for pay- 
ment, does not charge the endorser. Also, Crenshaw 
against M‘Kiernan. ’ , 


W.B. Martin, for the defendant. It appears by the 
endorsement on the writ, that the endorsement was acol- 
lateral undertaking, and nota gencral endorsement. We 
rely on this fact, and also that the instrument is a writing 
obligatory and not a mercantile paper, and is not entitled 
to the three days grace. On either ground the judge- 
ment should be affirmed. 

The declaration is a good one; at least it shews a cause 
of action and a material issue goined, which brings it within 
the statute of 1824. © Lest, however, dates should be no- 
ticed, I may remark that material averments are stated 
by videlici! dates, which would have been good if statec 
in blank, such as that “when the writing had become due 
and payable, &c.” “due notice given, &c.”” It was com- 
petent to prove under this declaration, that the plaintiff 
below had waived days of grace, if any were allowable; 
also a waiver of notice, &c. such evidence was clearly 


admissible. 
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JULY 1828. There is no material difference in declaring on a com. 

wv~ mon endorsement or a collateral undertaking ; more is 

— required to be stated in the first case than inthe last. In 

Wilhams, the latter case the declaration need only state a demand 
of the maker and notice to the guarantor, and no days of 
grace are allowed. I apprehend in such case that de- 
mand, notice and suit, mage be on the same day, if in 
proper succession. 

A plea in abatement is the more proper defence if an 
action be brought too soon; one appears by the record to 
have been filed and then withdrawn. This is a kind of 
admission of consent to’ go to trial on the pure merits of 
the cause. Courts always lean in favor of judgements 
where justice has been done, more especially where it is 
seen that evidence might have been given sufficient to 
sustain the cause of action set forth. 


JUDGE SAFFOL D delivered the opinion of a*ma- 


@ This case was JOrity of the Court. ‘ 

argued at last 

January term, Our statute taken in connexion with the common law, 

returned fur fur- 

ther argument, presents, intrinsic diffc ulty with respect to the reme dv on 

and re-argucd.at bonds and notes drawn in the usual form, payable at a 
future day. To whatextent they are to be regarded as 
negotiable securities; whether or not they are entitled to 
days of grace ; and what is sufficient diligence against the 
parties secondarily liable, are questions on which this 
Court have never been unanimous. 

This case however, is not found to involve the diffi- 
culty alluded to. ‘The declaration describes the promise 
in the form that the ‘“tnvte was made due and payable on 
the day and date thereof?” hence it must have’ been a 
general promise to pay w ithout ex ‘pr soning any time of 
payment, or on demand, or in the form of a due bill. Such 
being the case, the decision of this Court _ the case of 
Crenshaw against M‘Kiernan, made in 1824, if we were 
yet disposed to recognize the same eee would not 
be decisive of the present. ‘That was a note payable 
twelve months after date, and the opinion admitted a dis- 
tinction between such, and “bills payable on demand, or 
at sight,” as respects days of grace. Nor will the case 
cited of Eldridge against Rogers be found more in point. 

We hold the doctrine to be, at least under our statute, 
that on a check, bill or note, expressed to be payable on 
demand, or when no time of payment is expressed, pay- 
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ment may be demanded at any time, without any allow- 
ance of days of grace, and that presentment with a view 
to charge the drawer or endorsers, should be made within 
a reasonable time after the receipt of it. * I express no 
opinion of my own, with respect to the allowance of days 
of grace in this State on bills, promissory notes or bonds 
for “the payment of money or other things, especially the 
two latter, as between individuals; as it is unnecessar y to 
this decision, and for the additional reason that the act of 
the last session of the Legislature will have the effect, in 
future, to remove much of the.difficulty referred to; 
though from its recent date, it can have no influence on 
this case. The opinion of a majority of the Court is, 
that the judgement should be affirmed. 


By JUDGE CRENSHAW. 


Iy this case I concur in affirming the judgement.of the 
Court below, solely on the ground that bills and other 
writings, payable at sight or on demand, are not entitled to 
the days of grace. In the case of Crenshaw and M'Kier- 
nan, decided some years ago, when this Court sat at Ca- 
hawha, and which has ever since been considered by the 
profession as a leading case, it was settled that an en- 
dorsed promissory note was entitled to three days of 
grace, and that p: ayment must be demanded on the last 
day; but in the opinion then delivered, it 1s expressly 
said that no grace was to be allowed to bills payable at 
sight or orf demand; and if this be the law, there is cer- 
tainly a stronger reason why the days of grace should not 
be allowed to writings obligatory, and notes under seal, 
payable at sight or on demand. In the case now before 
the Court, no time of payment is expressed in the instru- 
ment on which the action is brought; it is therefore due 
and payable presently, viz, at sight or on demand, and 
consequently not entitled to the days of grace. As to 
the days of grace, I make no distinction between common 
promissory notes and writings obligatory, or notes 
under seal, for, after assignment, the statute places them 
all on the same footing, and before assignment, none of 
them are entitled to the days of grace. 

This opinion does not conflict with any of the principles 
settled in the adjudication above referred to, nor am I 
inclined to dispense with any former decision of this 
Court, unless on mature reflection I am satisfied that it 
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was wrong. I am not prepared tc disturb the principles 

of decision settled in the case of Crenshaw and M‘Keir- 
. 

nan. 


By JUDGE TAYLOR. 


BECAUSE it is insisted that the affirmance of the judge- 
ment in this case overrules a former decision of this 
Court, and I believe it his no such effeet, 1 deem it ne- 
eessary succinctly to give the reasons which have brought 
me to this conclusion. 

It was decided by this Court. in the ease of Crenshaw 
and M‘Kiernan, that to aver a demand of payment of a 
promissory note, made pay able a. a given time after its 
date, on the third day after it matured, was noterror. That 
decision, it is contended, setiles this case. It is unneces- 
sary to investigate the question on which many lawyers 
and some judges have maintained different opinions ; that 
is; whether by the Jaw merchant anterior to the statute 
of Ana, promissory notes were mercantile instruments, 
and whether that statute did more than enact that which 
was law before. The majoriiy of decisions seem to have 
yielded the point that promissory notes were not previ- 
ous to the enactment of that statute, mercantile or nego- 
tiable instruments. This being the case, promissory 
notes and bonds, at common law. so far as their negoti- 
ability was concerned, stocd on the same fout, and our 
statute makes no diflerence between them. It is thetefore 
admitted that the decision of Crenshaw and M°Kiernan 
must be applied to bonds in extenso; and after a practice 
has grown up under that decision, no matter what my 
private opinion may be as to its correctness, I would co 
nothing to shake it. It is true, were this res integra, I 
should “decide differently from the opinion of the Court 
in that case. I should determine that bonds and notes 
had nothing to do with days cf grace. It seen.s to me to 
be indeed a novel doctrine that an instrument is to be due 
at one time as to a payor or obligor, and at another as to 
the endorser and endorsee ; that a holder of a paper may 
sue the person who executed that paper, yet while such 
suit is legally pending, it is not due as to other parties to 
it, even from the person who is sued 

Under the statute of Ann, 2 promissory note is placed 
on the foot of inland bills of exchange. und of course is 
not due until the third day of grace even to the payee 
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The endorsement gives it no new quality in this respect. 
The payee cannot sue the payor until the ‘days of grace 
have elapsed; the’ law makes this as imperative as any 
agreement of the parties expressed in the body of the in- 
strument could do; and of course when the paper, fails in 
the hands of an endorsee, he cannot demand payment so 
as to charge the endorser until it is due, that is, the third 
day of grace. But by our law, bonds and notes are due 
at the time they mature, according to their term between 
the original parties, and certainly the provision of the 
statute authorizing the assignee to prosecute an action on 
such an instrument in his own name “in the same way as 
on inland bills of exchange,” has simply the effect of ena- 
bling him to sue the maker when the money is due, of de- 
manding the money w/en it is due, of giving notice to the 
assignor of the failure of the maker to pay when the 
money zs due, kc. 

But admitting that notes and bonds, after they are en- 
dorsed, are put in all respects, even as to days ot grace, on 
a foot with inland bills of exchange; still the judgement 
below im this case must be affirmed. In Chitty on Bills @ 
it is said, “tno days of grace are allowed on bills, notes’ 
or checks payable on demand, or where no day of paument 
is expressed.” 

It isa well established rule, that if no time of payment 
be expressed in a note, &c. it is payable immediately , and 
may, like one on demand, be sued on immediately with- 
out ademand. Then it was right to consider the two 
kinds, those payable on demand, and those in which no 
time of payment is expressed, as belonging to the same 
class. ‘The instrument on the assignment of which this 
action is brought, has no time of payment expressed in it; 
therefore, if the author above cited be right, it was pay- 
able presently, and it was nota subject for days of grace, 
nor would have been even if it were an inland bill of 
exchange. 

I therefore coincide in the opinion delivered by my 
brother Saffold, and believe that this decision does not 
shake that of Crenshaw and M‘Kiernan; the note in that 
case being payable at a time specified, alter its dite. 

Judgement affirmed. 

JupGce WHITE not sitting. 
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CHRISTIAN V. SCOTT. 


1: A purchaser of land cannot resist the payment of the purchase mo. 
ney, for defects in the vendor’s title, when he has taken possession 
and remains in the quiet enjoyment of the premises. 

2, Although the vendor made fraudulent representations as to the 
goodncss of his title at the time of sale. 

3. Li there is fraud inthe sale, but the purchaser after ascertaining it, 
goes on to take and retain possession, he cannot set up the fraud as 
a defence to an action tor the purchase money. 

4. There is not such a failure of consideration as will defeat the re- 
covery, if possegsion be delivered and retained under the contract. 


Tuis was an action of debt by the plaintiff in error, 
who was plaintiff below, in the County Court of Madison 
county, to recover of Scott on two notes for $2000 each, 
both dated the 20th of April, 1820. The defendant 
pleaded a failure of consideration, and also fraud. The 
notes were originally payable to one Evans, and were as- 
signed to the plaintiff. 

At the trial, it was proved that the notes were given in 
part consideration of a tract of land, sold for about eleven 
thousand dollars by Evans to the defendant; that at 
the time of the sale, Evans declared his title fair and free 
from all incumbrances The defendant also gave in evi- 
dence a deed made by Evans to one Brandon, for the land, 
on the 17th of April, 1820, in trust, &c. and that three 
days after, on the 20th, Evans executed his deed for the 
same land to the defendant; that a few days after, the 
defendant went to take possession of the land, and found 
Evans there, and charged him with the deceit as to the 
title, which Evans did not deny. The defendant how- 
ever, took possession of the land and remained in quiet 
possession ever since. After the defendant took posses- 
sion, and after the notes were transferred to the plantiff, 
they were presented to the defendant by an agent of the 
plaintiff, for payment, when Scott said he had a thought of 
advertising the notes, but as he had it, he would pay two 
hundred. dollars ; which he did pay, and which payment 
was credited on one of the notes. The plaintiff’s coun- 
sel moved the Court to instruct the jury, “that if they 
believed from the evidence that the defendant had taken 
p@ssesSion of the said land sold and conyeyed, and for 
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which the notes sued on were given, and had been from JULY 1828. 
the period of such sale to the piesent time, in the quiet “ “~ 
and uninterrupted possession and ownership thereof, not- —_—s 
withstanding any fraudulent representations which had = °° 
been made by Evans in relation to his title, then in that 

case, they must find for the plainuff in the action.” “On 

which the Court did charge, that if Evans did make such 
fraudulent representations as would have avoided the 

contract, vet, that if Scott received possession of the land 

and carried the contract into execution by taking on him- 

self the ownership, that payment of the notes could not 

be resisted under the plea of fraud; and then further charg- 

ed the jury on motion of the defendant, that “if they be- 

lieved the consideration of the notes was the land convey- 

ed, and that Evans had before the sale to Scott. divested 
himself of title to the land, that then the consideration for 

the notes had entirely faiied, and that they must find for 

the defendant.” The jury on this charge found for the 
defendant. The plaintiff excepted to the charge, and as- 

signs It as error. 


THornton, Branpon and Hutcutnson, for the plain- 
tiff, contended that the failure of consideration could only 
be partial, and therefore the plea was not sustained. ' The 
possession which was given and uninterruptedly enjoyed, 
was a‘thing valuable in itself, and was given in pursuance 
of the contract, and was a thing in contemplation of the 
parties at the time of contracting. Possession being 
worth something, is to be considered as part of the pur- 
chase of the land. * Bare possession will ultimately grow @ 14 Fast. 436. 
into a good title, and therefore its delivery may prove the niger ag 
foundation of a complete title. It is sufficient to enable 2B! Com. & 
the possessor to contract for and receive rent, without ion merely. 
color of title. Reason tells us that a man shall not say that 
he has not that which he enjoys évery day. The vendor 
cannot get back the possession; he would be estopped by 
his deed, and the outstanding title may never be asserted; 
and if it is not, within twenty years, the title is complete. 22 Wheat. 15,16. 
A partial failure of consideration cannot be urged at law. ? dors 312, 500, 
Again, there can be no failure of consideration unless 2" John. 1, 395. 
the plea avers, and the paity proves, eviction from the pre- ge lag 
mises by title paramount. No action will lie by a vendee je" yay? 


of real estate against his vendor, to recover damages for wood 200. '‘Sug- 
. . . t ao 

a breach of warranty without an eviction, ° and the reason 180-1, 2 Wash, 
° 2a o . 432 Marsha 

here is the same. If Scott had paid the whole of the 339, 390, 
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purchase money, he could not recover jt back till he was 
evicted, and for the same reason he cannot resist pay- 
ment. While hé retains possession, no superior title can 
be presumed or proved at law; for until possession is ac- 


possession is requisite to make a title complete. Scott dis- 
covered the defect of the title betore he completed his pos- 
session ; if he relied on the fraud he should have immedi- 
ately rescinded the contract, and not carried it into execu- 
tion. * In sales of land, the warranty extends no farther 

than is expressed in the deed; the deed binds Evans to 
defend the title, but it is not vet impeached by any one; 

for any thing further, caveat emptor applies.’ The deed 
from:Evans to Scott shews the terms and stipulations of 
the contract, and no parol eyidence can be admitted to 
vary it; © it does not contain a covenant that there is no 





Incumbrances 

A further objection to the charge of the Court is, that 
it left a point of law for the jury to decide. 

An innocent assigaee without notice, not tainted with 
fraud or misconduct, is entitled to favor, and to every 
reasonable lenity from the Court. 


Cray, M*Ciune and Hopkins for the defendant. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 

In relation to the instruction requested by the plaintiff’s 
counsel in the County Court, we are of opinion that it 
clearly arose out of the testimony presented on the trial, 
that it was legal and proper, and should have been given 
by the Judge to the jury. 

As to the ‘charge given by the Court at the request of 
the defendant’s counsel, we think it was improper, be- 
cause it was illegal and did not arise out of the testimony. 
It does not appear that there was any evidence going to 
prove that Evans had divested himself of title. The deed 
of trust was truly an incumbrance on the land, but cannot 
be considéred as an absolute conveyance by which Evans 
had parted with all his right and title; and whether Evans 
had or had not parted with his title, there was nota total 
failure of consideration, for the vendee had the use and 
occupation of the land-from the period of the sale to the 
present time, which was a benefit to him, and therefore in 
law, was some consideration. As to the fraudulent rep- 
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resentation made at the time of the sale, by the vendor to 
the vendee, that the land was free from incumbrance, it 
appears that the vendee knew of the incumbrance when 
he took possession of the land; vet instead of rescinding 
the contract of sale, he confirmed the same, and acquiesc- 
ed in the fraud, if any. by taking and continuing in pos- 
session, and afterwards paying a part of the purchase 
money. . 

If there was a fraudulent representation, the vendee 
might have rescinded'the contract as soon as he discoyered 
the fraud; but having acquiesced'in the fraud, and pro- 
ceeded to take the benefit of the contract, he cannot rely 
on this ground to avoid the payment of the purchase 
money. 

Perhaps in an action of covenant on the warranty ex- 
pressed in the deed or implied in law, a subsisting incum- 
brance at the time of the sale, would be evidence of a 
breach of covenant, and support the action without an 
eviction by title paramount; but we do not undertake to 
settle this principle, not thinking it necessary in the pres- 
ent case. 

We are all of opinion that if the vendee with a know- 
ledge of the incumbrance, took possession of the land, and 
has continued in the quiet and undisturbed possession of 
the same, though there was a fraudulent representation as 
to the title at the time of sale, he is yet bound to pay to 
the vendor or his assignee, the purchase money agreed to 
be paid. ‘The judgement of the County Court is revers- 
ed and the cause remanded. 

Jupce Taytor not sitting. 


Note. See a previous trial of this cause reported in Minor’s Ala. 
tep. ps 354, 
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BennetT v. BLAck. 


1. In an action for a malicious prosecution, the information on oath 
was for facts constituting a larceny, and the warrant fora robbery, 
The declaration avers the prosecution to have been .for a robbery; 
held that this was error. 

2. Ihe prosecutor is not responsible in this action for the mistake of 
the justice, in causing the person charged’ to be apprehended for a 
different crime than the one charged on the oath of the prosecutor. 


JUDGE PERRY delivered the opinion of the Court. ¢ 


Tuis was an action brought by Black in the Circuit 
Court of Madison county, against the plaintiff in error, 
for having maliciously prosecuted him for the crime of 
robbery. There'was a verdict for the plaintiff below and 
judgement, which Bennett now secks to reverse. The 
declaration avers the prosecution to have been for a rob- 
bery; the bill of exceptions discloses the testimony ads 
duced on the trial, which is briefly as follows: 

A warrant issued for a robbery, against Black and two 
others, upom the information of Bennett. Black was ar- 
rested :and brought before the justice of the peace, was 
tried and acquitted. The justice was examined as a wit- 
ness for Black, who stated that on the day of taking 
the negro mentioned in the warrant, Bennett went to his 
shop and requested him to go to the court house in Hunts- 
ville with him ; that he had some important business for 
him to do as justice of the peace, and offered to pay him 
for his loss of time in going; that he agreed to go, and as 
they went together, Bennett stated to him, that Black and 
the others mentioned in the warrant, had stolen from him 
the. negro therein mentioned: that Bennett stated to 
him that the negro was taken from the house of Mr 
Murrell in said town, to whom he had hired the negro, 
in opefi day light, by the persons mentioned in the war- 
rant, by force, and in the presence of several persons, 
whom he required to be summoned as witnesses. Ben- 
nett then made an affidavit before said justice of the peace, 
in which he stated that Black and the others, that day, vio- 
lently, and with force and arms, seized upon and took 
from him, the said Bennett, and out of his possession, one 
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negro slave, the property of him the said Bennett, and 
against the will of him the said Bennett; whereupon the 
witness issued the ssid warrant, and rez d it o »Ben- 
nett and in his hearing, and handed it to him; tha®Ben- 
nett then handed it to the officer with directions'to exe- 
cute it. lt was further proved in behalf ot Black, that said 
Bennett had applied to a Mr Dunn, to go with him to the 
house of «Murrell, stating that Black and others were 
about to steal said negro from him. It was proved on 
the part of Bennett, that Miller, one of the persons men- 
tioned in the warrant and affidavit, applied to a Mr Flan- 
agan, who is also mentioned in the warrant and affidavit, 
t. ¢) with him from Hazlegreen to Huntsville, to aid him 
in getting possession of the negro mentioned in the war- 
ract, and also another negro; stating that he had been 
cheated or swindled out of the negroes by Bennett, and 
that Bennett was then in possession of them ; that he, 
Milier, had lost money at cards with a man by the name 
of mith, when he was drunk; that Bennett sat by Miller 
and lent him moncy’* which he lost with said Smith, and 
that he had afterwards sold said ne groes to Bennett in 
payment of said borrowed money; that he suspected Ben- 
nett and Smith were in partnership in winning his money, 
and he determined to regain the possession of said ne- 
groes. It was also proved that when Miller got to 
Huntsville, Black went to him and offered to go with him 
and aid him in regaining the possession of said negroes. 
Accordingly they went to the house of Murrell and took 
the said negro away, Bennett being present and forbid- 
ding them. Mller raised a stick to strike Bennett, and 
Black prevented him. It was also proved that Bennett 
appeared before the justice of the peace as prosecutor, 
and that Black’s character was good. 

Upon these facts, the Court below were requested to 
instruct the jury, that if they believed from the testimony 
Bennett stated the facts of the case to the justice of the 
peace correctly, when he applied for the warrant, the cir- 
cumstance of Bennett’s saying that the negroes had been 
stolen from him, did not make him liable in this action. 
And if the justice of the peace issued the warrant for 
robbery, contrary to the complaint made in the said affi- 
davit, that it did not make him liable in this action; 
although the warrant was read to him and he delivered it 
to the officer. And further to instruct the jury, that the 
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evidence in the case did not support the declaration: 
The i ctions asked for were refused. This refusal 
or rst assignment of error, and as we conceive, 
covés the whole case ; in the examination of which, it w ill 
be material to consider in the first place, if an action can 
be maintained for a malicious prosecution, when the war- 
rant charges a different offence from that alleged in the 
information upon oath on which it issued? And secondly, 
could Bennett be made responsible for the act o! the jus- 
tice in issuing the warrant for robbery, when the informa- 
tion did not. warrant it? 

In considering the first question presented, after hay- 
ing-examined the authorities relied on to sustain this 
point, it appears that in all the cases; the information 
given charged a particular crime, and that the subsequent 
proceedings were in accordance with the information 
upon which they were had. Was this not the case, a 
person might make oath of a particular offence having 
been committed, and institute a prosecution thereon, by 
which he would. be subject to the action of the party for 
the prosecution of ahigher crime; thereby giving the pro- 
secution a different character,and increasing the liability of 
the prosecutor. It has been contended in argument and 
is admitted by this Court, that a person may subject him- 
self to this form of action, for carrying on a prosecution 
in a Court having no jurisdiction of the offence, and 
when the indictment ts defective. In both of the cases 
put, it will be found that a particular crime was charged, 
authorized by the facts sworn to by the prosecutor, and 
although the indictment was defective in the one case, and 
the Court had no jurisdiction in the other, a prosecution 
was had and carried on, authorized by the facts charged 
by the prosecutor. Do the facts then in the present case, 
as sworn to by Bennett, charge Black with the crime of 
robbery? It has been conceded in argument, and it is 
the opinion of the Court that they do not. It then fol- 
lows as a matter of course, well supported by authority, 
that the charge in the declaration must correspond with 
the charge in the warrant, and be supported by the affida- 
vit of the party; otherwise the proof and the allegations 
in the declaration will differ, contrary to a rule of law, 
which requires that the proof should not vary from the 
allegations in the declaration. If this was not the case, 
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a party would be subjected to several suits for the same 
cause Of action, and a recovery in one would | o bar 
to a recovery in any other. 

The case of Wheelock against Childress, in 
this Court, is decisive of this question. The Court in 
that case decided, that if the charge in the warrant and 
declaration varied from the charge in the affidavit, thé 
afidavit would not be received as evidence to support 
the declaration. The affidavit being received in this case, 
does not vary the principle, for the question recurs, does 
it support the declaration? The Court are of opinion 
that it does not; the affidavit only charges a treepass, and 
the charge in the declaration is for a robbery, which is 
one of the highest crimes known to the law. 

But it is coutended in argument, that the conversations 
of Bennett, not sworn to, in which he charged Black with 
stealing his-negro, in connexion with the affidavit, makes 
the charge complete. It would be giving a too liberal 
construction to make the party in this action liable for 
that which forms a substantive and distinct cause of action, 
and for which another form of recovétv is provided. 

As to the second Speen the Court are of opinion 
that if a justice of the peace or any other judicial officer, 
to whom ‘sgplication may be made for a warrant for the 
apprehension of offenders against the criminal law of the 
land, was by mistake of judgement, to conteive'that to be 
felony, which from the facts sworn to, did notameunt to 
that offence, and should the party complained against be 
committed to jail, it would not subject the party com- 
plaining to an action of this sort. If it could, it would 
subject every prosecutor to an action for the mistakes of 
the criminal. judge, which is too unreasonable to be ad- 
mitted. We are therefore of opinion that the judgement 
of the Court below should be reversed. ¢ 







M‘Kintey and Hopkins, for the plaintiff in error, cited 
3 East. Rep. 165, 166 


Cray and M‘Ciunc, and Hutcuinson, for defendant, 
cited 4. '[’. 247. 2 Stra. 691. 2 Chit. 299. 7 Eng. Com. 
Law Rep. 217. Saunders 228 to 230. . 

Judgement affirmed. 

Jupces Taytor and SaFrFroLp not sitting. 
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Waattey and Gracc v. JOHNSON. 


In an action against two ebligors, one of them is not a competent wit- 
ness to prove that the other executed the instrument. 


Jounson brought an action of debt in the County Court 
of Shelby county, against Whatley and Gragg, on a note. 
The declaration contained two counts, the first charging 
the defendants as on a writing obligatory, and the second 
as on a promissory note. Gragg pleaded separately to 
the first count, non est factum, and to the second, a plea 
in the same nature, denying the execution of the instru- 
ment. Whatley plead ed nil debet. On the trial, as is 
shewn by a bill of exceptions, the plaintiff. offered What- 
ley as a witness to prove the execution of the instrument 
by Gragg. Gragg by his counsel, objected to the com- 
petency of Whatley,to testify, on account of his interest, 
but the objection Was overruled, and Whatley was sworn 
and gaye evidence. The plaintiff then offered to prove 
by the deputy sheriff, the admissions of Gragg when the 
writ was served on him in relation to the execution of the 
note.. ‘The defendant’s counsel objected to this evidence, 
because the note was not presented at the time; but it 
appeared acopy of it was on the back of the writ. The 
evidence was admitted.’ It further appeared, that the evi- 
dence was gone through without the note being read to 
the jury; and when the argument was about to commence, 
the counsel of Gragg requested the Court to instruct the 
jury a8 for a nonsuit on that account; but the Court then 
‘suffered the note to be read to the jury, and refused the 
motion; to all which the defendant objected. There was 
a verdict against both defendants. 

The defendants below, here assign for error the several 
matters stated in the bill of exceptions. 


Peck, for the plaintiffs in error. 
Marois, for the defendant. 


By JUDGE WHITE. 


{r appears by the bill of exceptions that the plaintiff 
proposed to introduce Whatley, the other defendant, to 









































1 














SUPREME COURT’ OF ALABAMA, 


prove the execution of the instrument by Gragg. This 
was objected to, but the objection was overrul the 
Court. Whatley was sworn as a witness, andi now 
among other things assigned as error, that in this opinion 
the Court below erred. It is manifest that Whatley was 
directly interested in fixing the liability of Gragg, because 
in so doing he would lighten a burden likely to fall, and 
which in the event of Gragg’s being exonerated, would 
fall entirely upon himself. He therefore was an incom- 
petent witness. It is true, that a plaintiff may consent 
that a defendant be sworn, and if the latter does not ob- 
ject, it can be done; but this is on the principle that the 
plaintiff has a right to waive the privilege of excluding 
the defendant’s oath, of introducing: him at his own ha- 
zard,/and apparently against his own interest, though not 
as we conceive to promote his interest, and to the preju- 
dice of the rights of the other defendant. For this error 
the judgement must be rev ersed, and the cause remanded. 
The other assignments of error cannot be sustained. 


GARROW Vv. SALLES. 


A. by a written order requests B. to deliver goodsto C. This is not 
presumptive evidence that A. was indebted to C., the order not 
purporting to be for value received. 


Tis was an action of assumpsit in Mobiteenit 
Court, by Garrow against Salles, for the price of a quantity 
of lumber. The plaintiff proved that he had lumber in 
the hands of one Kennedy, and that he: had drawn an 
order for it in favor of the defendant, and that the defen- 
dant had received it uader this order. The quantity of 
lumber received and its value was proved. ‘The order 
was in writing, but was not produced. The defendant 
requested the Court to instruct the jury, that the drawing 
of the order was presumptive evidence of indebtedness 
from the plaintiff to the defendant, to the amount of the 
lumber therein mentioned; and that, therefore, on this 
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proof the plaintiff could not recover. And the Court so 
char ejury. Verdict for the defendant. 
rge is assigned by Garrow as error. 
Acwg, forthe plaintiff in error. 
Hircucock, for the defendant. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


We are of opinion, that an order requesting the deli- 
very of lumber or other specific article, and not purport- 
ing to have been for value received, or not containing any 
acknowledgement of a debt, is not even presumptive evi- 
dence of an indebtedness of the drawer to the payee or 
holder of the order. We think that.on the evidence as 
presented by the bill of exceptions, the plaintiff ought to 
have recovered the value of the lumber received of him 
through Kennedy by the defendant. 

The judgement is reversed and the cause remanded. 

The Cuter JuUsTICcE not-sitting. 


Ricuarpson v. Hospary. 


1 A decree of the County Court, ordering the sale of the lands of an 
insolvent intestate, is evidence against third persons concerning the 


2, cree, when given in evidence, cannot be inquired into or 
im hed while. unreversed, it being the act of a Court of com. 
pe ent jurisliction. 

3. the decree is evidence, though the whole of the proceedings of 
the intestates’ estate be not shewn. 

4. A final certificate of title under the act of Congress, settling Span- 
ish claims, is sufficient evidence of title, and a trespasser cannot go 
beyond it to question the right. 


Tuts was an action of trespass to try titles, brought 
under the statute of 1821, by Hobart against Richardson, 
in Mobile Circuit Court, to recover possession of a sec- 
tion of land in Mobile county, and damages for the de- 
tention. A trial was had at February term, 1827, and a 
verdict found for the plaintiff for the land, and fifty dol- 
lars damages. 
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By a bill of-exceptions taken at the trial by Richard 
son, it appears that onthe part of the plaintiff, there was 
read in evidence, a certified ee from the books 
of the register of the land office at Jackson court house, 
in the State of Mississippi, by Which it appeared that 
Rexis Durett, in the year 1800, petitioned the Spanish 
Commandant at Mobile, the country then being 1 in pos- 
session of the authorities of Spain, for a certain tract of 
land of a mile square; that the Commandant granted 
the petition on condition that the land was vacant, and 
that no one should be injured thereby ; that Durett filed 
his claim with the commissioners appointed by the gov- 
ernment of the United States, to investigate land claims 
in that part of Louisiana lying east of Pearl river; sup- 
ported by the affidavit of Hobart, the plaintiff belor wv, 
shewing that he, Hobart, had occupied the premises as 
tenant of Durett, since the year 1809; that the land was 
regularly surveyed by the surveyor of the district; that 
the claim was confirmed by the report of the commis- 
sioners under the act of Congress of the 3d March, 1819, 
and that a final certificate was issued by the register and 
receiver of the land office, on the 12th of December, 1825, 
which entitled Durett to a patent. Durett died in the 
autumn of 1819. . 

A transcript of the proceedings of the County Court 
of Mobile county was also read in evidence, contain- 
ing an order of that Court for the sale of the land, to 
satisfy and pay demands against his estate The order 


recites that at a previous term, the heirs and devisees of 


Durett, at the instance of his administrator, were cited to 
shew cause why the land should not be sold, and that 
they appeared and admitted the insolvency of the¥estate ; 
and moreover, that satisfactory evidence was adduced to 
shew that the «ffects of the deceased were insufficient to 
pay his debts. The transcript also shews that persons 
were appointed to sell the land at a credi! of three months, 
giving thirty days notice in the newspapers, who were 
directed to require bond of the purchaser and a mortgage 
on the premises. Under this order the land was sold, 
and the plaintiff below became the purchaser for $1600, 
who having complied with the terms of the sale, received 
a deed of convevance, which was duly recorded, The 
counsel for the defendant below, objected to.the introduc- 
tion of the whole of the above evidence, except the deed 
last mentioned. 
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qe ‘ / 

> pees On the part of the defendantiiithe act of Congress of 

Richariee 24 April,.1824, entitled “An act giving the right of pre- 

¥. emption to certain settlers therein mentioned,” was read. 

He gave in evidence a certified transcript from the books 

of the register and receiver of the land office, which 

contained a list of settlers who had made settlements 

prior to the 3d March, 1819, and who had received no 

titles from the French, British or Spanish governments, 

This list contains the defendant's name, and by it he ap- 

pears to claim a tract of land designated’ by the name of 

the Cedar Swamp.* It does not appear that he was ever 

recognized as a settler, entitled to the benefit of the act of 

Congress. The defendant proved he had occupied a part 

of the land in dispute from the year 1819, and that the 

persons who had been cited to the County Court, as the 

heirs and legal representatives of Durett, were the illegi- 

timate children of the father of the said Durett. He also 

proved that other proceedings were had in the County 

Court, in relatiun to the estate of Durett, than those given 

: in evidence by the plaintiff, which consisted of the peti- 

tion of the administrator for the sale of the land, and the 

answer of the heirs and legatees to the citation of the 

Court. On this evidence, the Court below charged the 

jury, that if they believed the evidence, the plaintiff was 
entitled to recover. 

The errors assigned by Richardson are, 1st. That. the 
Court below.erred in admitting the evidence contained in 
the bill of exceptions to goto the jury, and 2d. The 
Court below erred in its charge to the jury. 





































a Cowper’ 26, 31. . x . - * sg s asanlaa 
Cowper 26, 51 Parsons and Cooper, for the plaintiff in error, con 


1 Phil. Ev. 514, tended that the Court admitted improper evidence in 


6. 1 Hay. 410.7) hee 
s Levi ale. sot, three ects: Ist. In admitting the decree of sale in the 
eco, 123," County Court without preducing the whole record in 
1 Phil. Ev. 320, that behalf. “ The decree purports to be a transcript from 
n. 1 Hayw. 419, 


eCookestegeish the minutes and not from the record. ® 2d. In admitting 
ion. the Spanish grant, whichis void in itself for uncertainty. ° 
oe. rea ads i admitting the testimony of Hobart to establish his 
rah own titles“ 

They contended the charge of the Court to the jury 
was erroneous, because the evidence was improper and 
illegal, and because the proceedings of the County Court 
were void in themselves. The County Court had no 
jurisdiction, because Rexis Durett did not die seized of 

the premises, and unless seized at his death, the land was 
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not liable for his debts ; “ because the proper parties were JULY 1828, 
not cited and did not appear in Court, and therefore that aan — 
the proceedings were exparte ; no.amount af debts were" y. 
stated, no petition was filed whereby the County Court Hoban. 
might judge of the propriety of selling real estate. The Stans ain sen 
notice ordered by the Court was thirty days, when the $25 1 Chit. PL 
statute. requires forty. ° There was a want and an ‘excess ne Sa 
of jurisdiction, and therefore the proceedings of the 

County ‘Court were void. Again, the deeree of the. _— 
County Court was void, because there was an adverse “Coke Lit. 214. 
possession. © They also contended that the whole of the : ac ce 
proceedings subsequent to the Spanish grant were void 3 fruiséioL 
tor fraud; “ and that Hobart’s title was void, because he 44 John, —_ 
had only by his purchase acquired the interest and title 1 Phil. Ev. 261. 


: ¢ Laws Ala, 328-9 
of the pretended heirs. ‘ : 


Acrk, for the defendant. The final certificate of the 
register and receiver was. conclusive evidence of title 
in Durett, and the rag gee below could not go beyond 
it to impeach the title.“ And the decree of the County /see oe 
Couft cannot be impeached. A judgement of a Court of ffmai2°” 
one jurisdiction is conclusive until regularly set 
aside. § Judgements in rem are evidence even against § Peake’s Ev. 78. 
third persons, and cannot be impeached unless for fraud, , poakers Ey. 81. 
which the party alleging it must shew. * top page. 


JUDGE GAYLE delivered the opinion of the Court, 
Tue plaintiff’s counsel contend that the transcript of 
the proceedings of the County Court ought not to have 
been read in evidence, because the whole record in that 
behalf was not produced, and because it purports to bea 
transcript from the minutes and not from the record. 
In support of the first reason, the case of the King 
against Croke, * has been referred to, and on looking into ‘3 for me 
that case, it is found to bear no analogy to the one. under ~ 
consideration. It arose under a statute of 9 George 
III which had for its obj.ct the establishment of a particu- 
lar road. It gave an authority to the corporation of Lon- 
don to purchase of individuals such lands as might be 
necessary to carry it into effect, and in case of the refusal 
to sell, the justices of the county, on the application of the 
corporation, were required to direct a jury to be summon- 
ed to assess the value of the land. The defendant whose 
land had been condemned by the verdict of a jury and 
the order of the justices, removed the cause by certiorari 
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JULY 1828. into the Court of King’s Bench. The proceedings had 
— “™~ before the justices were set aside, on the ground that the 
chevton directions of the statute had, not been strictly pursued. 
Hobart. = Lord Mansfield laid down the rule, that when special au- 
thority is delegated to particular persons to take away a 
man’s property and estate against his will, it must be 
strictly pursued, and must so appear on the lace of the 
proceedings; a rule dictated by the principles of common 
justice and Mecessary and essential to the rights of the 
citizen. That case was reviewed expressly for the pur- 
pose of setting aside the order of the justices, and of shew- 
ing that the persons authorized to treat for and purchase 
lands, had not acted in pursuance of the statute.. The 
corporation ‘were mere agents, and the justices had juris- 
diction in such cases only as might be brought before 
them, in relation to this particular road. In the case at 
bar, the record of the County Court was incidentally ex- 
amined as a’ matter of evidence; unlike the justices, the 
County Court is a court of record, having general juris- 
diction over the estates of deceased persons. The force 
and effect of its proceedings and judgements cannot be 
questioned or disturbed till they are carried to a high 
tribunal for revisicn. The point made by the plaintiff © S 
counsel is fully embraced by the rule that the judgement 
of a Court of competent jurisdiction, is conclusive, till 
regularly set aside. The order of sale by the County 
Court was its judgement, and that judgement could not 
be impeached incidentally when introduced as a piece of 
evidence. It was therefore not necessary to intreduce 
the whole proceedings, in relation to the estate of Durett 
on the trial of the cause. 

The other objection that it purports to be a transcript 
from the minutes, and not from the records of the County 
Court, is equally unavailing. The proceedings are set 
out at length, reciting the orders which had been previ- 
ously made, and shew clearly that they are the genuine 
records of the proceedings of the Court, though certified 
to bea transcript of the minutes. The case cited from 
a Page 403; Fer 7 Cranch,* is notin point. In that case the Court would 
guson vs Har not permit a transcript of minutes extracted from the 
Judge’s docket, to be read in evidence to contradict a re- 
cord duly certified under the act of Congress, prescribing 
the mode of. authenticating records. Thr transcript in- 
troduced in the Court below, was very different from the 

minutes of the Court’s docket. 
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It is further objected, under the first assignment of 
error, that the Spanish permit originally granted to Du- 
rett, and the oath of Hobart, the plaintiffin the actior, 
made before the commissioners long prior to his becom- 
ing interested in the land, were improperly admitted in 
evidence to the jury. It is not believed to be necessary 
for the plaintiff to. go beyond the final certificate of Du- 
rett to establish his title. If his claim was deemed sufh- 
cient to entitle him to a patent, by the tribunal establish- 
ed by the government to investigate it, the sufficiency or 
competency of the evidence on which that tribunal acted, 
cannot be questioned by one in the situation of the de- 
fendant below. He does not appear to have had any 
other claim than that of mere occupancy of a part of the 
land from the vear 1819. 

It is true, his name appears on a list of settlers, as re- 
ported by the Register and Receiver, but by the remarks 
of the Register subjoined to that list, he was not recog- 
nized as a settler entitled to land under the acts of Con- 
gress. And when it is remembered, that Durett had 
been in constant possession of the premises from the year 
1809, under a Spanish permit, obtained as early as the 
year 1800, he can be regarded in no other light than that 
of a trespasser. He had therefore no right to question 
the validity of the title derived from the United States. 

Under the second assignment of error, the plaintiff’s 
counsel renew their objections to the proceedings of the 
County Court, and refer to a number of instances in which 
they suppose that Court to haveerred. These objections 
are embraced by the view taken of this subject in con- 
sidering the first assignment of error; in which it is shewn, 
that being a Court of competent jurisdiction, its records 
and judgements are in full force, and cannot be question- 
ed till they are legally set aside. Butit is said the County 
Court had no jurisdiction over the land in dispute, because 
Durett was not seized of it at the time of his death. The 
evidence does not auth» rize this conclusion. It does not 
appear but that he had been in the continual possession 
from the year 1800 till his death, a period of nearly 
twenty years ; and that his possession was coupled with a 
right of possession, derived from a title from the Spanish 
government, which has been recognized and confirmed 
by the United States. He had then such an estate in the 
64. 
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land as'constituted his possession legally and technically 
a seizure. We are therefore of opinion, that the Circyit 
Court did not err, either in admitting the evidence stated 
in the bill of exceptions, or in its charge to the jury. 
Judgement athrmed 
Jupce CrensuAaw not sitting. 





Smitu v. THe Strate. 


1. The statute of 1807, punishing the offence of serding a challenge 
to fighta ducl, is. as to that offence, repeal+d by the act of 1819 

2. Since the statute of 1819, the mere giving a challenge to fizhta 
due, is nut punishable in this State, either by statute or common 
law, unless a combat takes place. 


Samvuet SmitH was indicted in the Circuit Court of 
Bibb copnty, at the April term, 1828, on a charge of chal- 
lenging one Daniel Williams to fighta duel The in- 
dictment was in two counts; the first charged t he challe ng- 
ing specially in those words, “‘will vou fight me with a 


gun, will you take a shot with me;” and those further 
words, “stay here and I will go home and get my gua 
and give you a shot any how.” ‘The second c unt ¢ harged 
ge nerally a challenging to fight a duel with deadly wea- 
pons. 


It was insisted by the counsel for the defend: int, at th 
trial below, that the indictment charged a mere challe ge 
to fight a duel, and no offence punishable | by any statute in 
force in this State. But the Court decided that althou; gh 
it Should not be a statutory offence, vet that the « Sesce 
charged was punishable at common law ; and instructed 
the jury that they might find the defendant guilty of an 
offence at common law and assess a fine, and that the 
Court could, if requisite, superadd imprisonment. There 
Was no writing given in evidence. The defendant was 
fined $500 by the jury, and sentenced to thirty days im- 
ptisonment by the Court; but at the instance of the de- 
fendaut’s counsel, the cause was seat to this Court fo: 
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tevision, as presenting novel and difficult points, and the 
execution of the judgement was suspended. 


Pickens, for the appellant, cited Laws of Ala. 261, 
263, and 214. 


Perkins, Attorney General for the State, relied on the 
act of 1304, * act of 1819, ° and the 45th section of theact 
of 1807, which repeals the fine to be imposed by the first, 
and as to challenging, leaves the offence as at: common 
law,as recognized by 4 Blk. Com. 150, and sanctioned by 
3 East’s Rep. 581. 5 East 464,471. 3 Chitty Cr. Law 
157-8. 


JUDGE PERRY delivered the opinion of the Court. 


THE question proposed arises out of the ge passed 
in 1807, and the one passed in 1819; the first of ‘whi ch 
provides, “that if any person or persons shall deliver, offer, 
or send any challenge in writing, verbally or otherwise, 
to fight a duel.” &c. “the toes or persons so offending, 
their aiders or abetters, and each of them, shall, on con- 
viction thereof, be fined in the sum of one thousand dol- 
lars, and be imprisoned twelve callendar months, and be 
rendered incapable of holding any office of honor, profit, 
or trust, under the government of this territory, for and 
during the term of five years from the time of such con- 
viction.” The General Assembly in 1819, made the fol- 
lowing provision, “that if any person or persons be en- 
gage d. either as principals or seconds, in fighting a duel; 
or in other words, fighting in single combat with any 
deadly weapons, the principals Rae seconds, and every 
person or persons directly or indirectly concerned therein, 
either in sending, gis ing, accepting, or conveying any such 
challenge, knowing or believing it to be such, their coun- 
sellors, aiders, or abetters, upon being thereof lawfully 
convicted, shall be imprisoned three munths, and shall 
severally forfeit and pay a fine to be assessed by. any 
Court having jurisdiction, not exceeding two thousand 
dollars.” The statute then provides for the commitment 
of the offender until the fine is paid, or until he gives se- 
curity for his good behavior; and also disqualifies him 
from holding any office, &c. The last section of the act 
of 1819, repeals all laws in contravention of that act. 
The question arises, how far the act of 1819 repeals that 
of 1807; in the determination of which, the penalties in 
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each statute will afford much aid in coming to a correct 
conclusion as to what the Legislature intended by the 
passage of the law of 1819. The penalty inflicted by the 
law of 1807, for a mere challenge, being greater than that 
inflicted by the law of 1819 for fighting a duel, where 
neither party is killed, leaves no doubt on our minds, but 
thag the General Assembly intended by the law of 1819, 
to repeal that of 1807 ; for otherwise a person who merely 
challenges, would be more severely punished than those 
who fight, thereby subjecting the lesser offence to the se- 
verest penalty. The law then of 1807. contravening the 
provisions of that of 1819, and there being no provision 
in the law of 1819, punishing the offence of challenging 
to fight a duel, except the fight actually takes place, we are 
of opinion there is no law by which the offence of chal- 
lenging to fight a duel can be punished. Because, to pun- 
ish the offence as at common law, the Court must have 
the sole power of inflicting the punishment, which there, 
being unlimited, renders the common law in that respect 
more penal than the statute of 1819 ; consequently, con- 
tra\ening its provisions in the same manner as the law 
of 1807. 

We are therefore of opinion, that the judgement of the 
Court below be reversed; and the defendant is ordered to 
be discharged. 

JupGe SaFFOLD not sitting, 


——$———_,.- + — 


Winston v. MILier. 


Although the statute of 1824, provides that the postmaster’s certificate 
shall be evidence of depositions being lodged by one of the com- 
missioners in the post office for transmission by mail, yet this fact 
may be proved by the oath of the commissioner in Court. 


On the trial of this cause in Franklin County Court, 
Miller, who was plaintiff below, produc ed the depositions 
of some witnesses taken by him on the 30th July, 1825; 
and offered to prove by one Wood, one of the Commis- 
sioners who had taken the depositions, that he and one: 
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“Ct Bruce, a justice, and also one of the commissioners, had JULY 182s. 
he taken the depositions in Florence; that they had sealed We... 
he them up in an envelope with three seals, and written their bbe 
I ; 
at names across the seals ; that he himself, on the day they 9 
re were taken, had handed them to the postmaster at the 
ut post office at Florence, in Lauderdale county, so sealed, 
9, and directed to the Clerk of the Court at Russelville; and 
ly that the depositions were the same. “The defendant, 
se Winston, objected to the introduction of the witness to 
3c prove those facts, and to the reading of the depositions 
he after the proof was so made, on the ground, that when 
on transmitted by mail, parol evidence was inadmissible to 
1g establish the fact, which by the statute was required to 
re appear by the certificate of the postmaster; that is, that 
l- the depositions were received by him from one of the 
n= commissioners, setting forth his name; which objections 
ve were overruled by the Court. This is assigned here by 
e, Winston as error. ; 
“. Ketry and Hutcuinson, for the plaintiff in error. 
Ww Martin, for the defendant. 
e By JUDGE WHITE. 
0 Tue only question raised in the case is, whether the 


Court below erred in permitting one of the commission- 
ers to prove, that a deposition taken in a neighboring 
county, under the act of 1824, “had been delivered seal- ¢ acts i824, pe. 
ed, &c. to the postmaster for transmission as the law di- 
rects. Itis contended, that the act requires the postmaster 
himself to certify that fact; and that as it is a statutory 
regulation, no other proof could legally have been ad- 
mitted. We are ofa different opinion. It is true, that 
as the method of procuring testimony by deposition is 
given by statute, all the essential steps prescribed to bring 
the parties resorting to this mode within its provisions, 
should appear to have been taken.. But it would be an 
unwarrantable extension of this principle to apply it to 
the case under consideration. It is clear, that the oath of 
the commissioner was, in its nature, better evidence of the 
fact, that the depositions were duly sealed and delivered 
tothe postmaster, than the mere certificate of that officer 
could have been. The statute admits such certificate, 
though not upon oath, for the convenience of the parties 
and the facilities of justice. But at the same time, as we 
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conceive, it by no means excludes other evidence, and es- 
pecially better evidence of the same fact. A Court must, 

and would be even better satisfied that depositions had | 
been transmitted without alteration or interlineation, when 
it was proven by one of the.commissioners who had taken 
them, that he had delivered them sealed at the post office, 
than when that fact appeared by the postmaster’s certifi- 
cate alone. There would be no danger of his being de- 
ceived as to the identity, and if the party taking the de- 
position chooses to forego a convenience allowed him by 
the statute, or if by accident the postmaster fails to make 
the certificate, the other party ought not to object that the 
fact of the depositions having been sealed, &c. was more 
satisfactorily shewn by other evidence. Let the judge- 
ment be afirmed. 





M‘Cott v. Oviver. 


1. An aetion at law lies by one partner against the other, on a writing 
ascerta‘ning the amount due by one to the other on a s+ ttlement, 
although there be no express promise to pay. 

2. On sucha writing, the Court can. on demurrer, render a judgement 


ae 
final in assumpsit, for principal and interest, 


Josera Oxriver declared against Alexander M‘Coll, 
in the Circuit Court of Conecuh county, in assumpsit. 
The declaration contained three counts, the first of which 
was special, setting out an instrument signed by M‘Coll, 
as follows: 

“On a final adjustment of the copartnership business 
between Alexander M‘Coll and Joseph Oliver, who 
have been engaged in the business of merchandize, and 
which copartnership was dissolved onthe ist of Sep- 
tember, 1824. The said Alexander M-Coll assumes the 
payment of all the debts due from said firm, up to its dis- 
solution, and ackmOwledg:s that there is due the said 
Joseph Oliver, twelve hundred and sixteen dollars as his 
portion of the notes, money and accounts, due and belong- 
ing to the above mentioned firm, up tothe 1st September 
above mentioned; the above dated, this 5th of November, 
1824. A. M‘COLL.” 
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The second count was for money had and received; and JULY sas. 
the third on an account stated. The defendant demur- ~~~ 
red tc the first count, and filed no plea to the other counts. ™ Coll 
At September term, 1826, the Court overruled the de- Oliver, 
murrer, and the defendant declining to plead over, judge- 
ment was rendered for $1361 92. being the amount men- 
tioned in the writing, with interest from the date of the 
writ, the plaintiff claiming it only from that time. 

M:Coll assigned as error, that the Court erred in over- 
ruling the demurrer of the defendant to the first count of 
the declaration ; and in entering jdgement, and in allow- 
ing interest withouta jury or writ of inquiry. 

SHortainGe and Exuts, for the pl«intif in error, con- 
tended, that an action cannot be maintained by one part- 
ner against another for a balance due uyon a joint trans- 
action unless there be an express promise, or unless the 
law will imply one. * In deelaring in assumpsit, except on a 2 Term Rep. 
legal liabilities, it is alwavs necessary to set out the con- pe ¥ Cons oe 
sideration of the contract. ’ See the Laws of Alabama, (40m, 718 3 


° . rar nt < , 2 ; 2 ‘ 61 Chitt 95, 
asito the power of a Court to enter a judgement final. —_" 5 


Cooper, for the defendant in error. 

The cause was argued at January term, 1828, and was 
continued for further argument, and re-argued at this 
term, when the following opinion was delivered 


By JUDGE PERRY. 

Tue first assignment involves the construction of the 
instrument declared on, as to the intention and object of 
the parties in making it. Their intention appears to have 
been a final settlement of the business of their copartner- 
ship, for they have so expressed it. This being their in- 
tention, the object to be attained was the ascertainment 
of the situation of the copartnership, and what was due 
to the members of the firm. This being done, M‘Coll 
takes upon himself the payment of all the debts of the 
firm, and acknowledges the sum specified in the instru- 
ment to be due to Oliver; which acknowledgement appears 
to have been produced from the consideration that Oliver 
surrendered to M‘Coll all his interest im the partnership 
effects. That Oliver did surrender his interest. appears 
to be manifest by M-Coll’s assuming to pay all the debts 
ofthe firm. But it is contended that the words “as his 
portion of the notes, money and accounts,” controls the 
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construction of the instrument, and shews that the parties 
intended by these words, that Oliver had an interest only 
in the notes, money and accounts belonging to the firm, 
to the amount specified in the agreement. To allow the 
constriction contended for, wouid render the settlement 
of the parties useless, and we cannot suppose they intend- 
ed todo a useless thing; besides, it would contradict the 
parties themselves, for they have said it was a final settle- 
ment. We are therefore of opinion that the acknow- 
ledgement of M‘Coll of the sum due, was a promise to pay 
that amount; consequently, Oliver had a right to sue for 
the recovery of the same: for it is.a well established prin- 
ciple, and has not been denied in argument, that on the 
settlement of a copartnership concern, if one partner ac- 
knowledges a sum due to the other, he can sue at law for 
the recovery of the same. The other assignments of er- 
ror cannot be sustained, because the instrument declared 
on having ascertained the sum due, the Court had the 
right to enter judgement for the sum so ascertained to be 
due, with interest, and was bound to do so. Weare 
therefore of opinion, there is no error in the record, @md 
the Court being equally divided, the judgement of the 
Court below is affirmed. 
JuDGE SaFFOLD not sitting. 


Joxes v. PERKINS. 


1, {nan action to'try titles to land, the plaintiff claiming a part of the 
premis.s as tenant in common with the defendant, the defendant 
not being himself a mere trespasser, may, to defeat the plaintiff, 
prove that a stranger ‘as better title to the portion claimed, though 
he does not claim under him. i 

2. One tenant in.common cannot maintain the action of trespass to try 
titles against a co-tenant, without proving an actual ouster. 

‘ 


Ricwarp Perkins brought an action of trespass to try 


titles, in the Circuit Court of Madison county, against 


Alexander P. Jones, to recover possession of an undi- 
vided third part-of a certain tract of land in said county, 
which the plaintiff sued for, under a deed from one Ben- 
jamin Perkins, who claimed a life estate in said portion as 
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the husband of, and in right of his wife, who was a daugh- 
ter of one Lewellen Jones, and entitled to one third of 
his estate. At May term, 1827, of said Court, a verdict 
was found for the plaintiff for the land, and $831 48 da- 
mages. The defendant took a bill of exceptions, and as- 
signs the matter thereof as error. The material facts 
appear in the 


Opinion delivered by the CHIEF JUSTICE. 


Tue facts to be collected from the record, so far as they 
are material in this case, are, that the premises sued for 
are a part of the estate of Lewellen Jones, deceased ; that 
the said deceased left two sons, Alexander P. the defend- 
ant below, John N. S. Jones. and Mrs Perkins, the wife 
of Benjamin Perkins, his heirs at law; that the defendant, 
after the death of his father, had taken possession of the 
premises sued for, and continued in the possession for 
several years before the commencement of the plaintiff’s 
suit. The plaintiff claimed title by a deed purporting to 





haweibeen made by Benjamin Perkins, transferring to him 
alligs interest in the real and personal property of the 
said’ Lewellen, within the State of Alabama. On the 


trial, the defendant offered to prove that all the right and 
title that the said Benjamin Perkins had in the premi-es, 
had vested by sheriff’s sale, in one Thomas Moore, a 
judgement creditor of the said Benjamin, prior to the sale 
to the plaintiff. But this testimony was rejected by the 
Court; and the Judge charged the jury, that “the defen- 
dant could not be permitted to adduce evidence of an ad- 
verse title in a stranger from whom he does not profess 
to derive any title, or between whom and himself there is 
no connexion of interest.” This charge is now assigned 
for error. If the defendant can, from the evidence, be 
viewed in the light of a mere trespasser without color of 
title, perhaps the charge could well be sustained. He 
ought not in such a case, to be permitted to shew a para- 
mount outstanding title in a stranger, to defeat the prima 
facie title cf the plaintiff ; it would be unreasonable, under 
such circumstances to allow him to protect himself in the 
Arespass by such testimony. But this rule has never been 
so far extended as to embrace a defendant who had en- 
tered and was in possession under a claim of right. The 
entry of the defendant was certainly legal: he was the 
heir at law to one third of the premises in dispute, as a 
65 
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tenant in the nature of a copartener with his brother and 
sister, and could in no wise be viewed as a mere intruder. 
The plaintiff then, if he had succeeded in establishing his 
right to one third, would have been only a tenant in com- 
mon; and it was competent for the defendant to deteat 
his title if he could, by prov ny that another person, and 
not the plaintiff, was his co-tenant. We are furthe: of 
the opinion, that one tenant in common cannot maintain 
this action against his co-tenant, without proving an ac- 
tual ouster. The charge of the Court below was conse. 
quentl, , we think, erroneous and the judgement must be 
reversed, and the cause remanded. 

JupDcE SaFFOLD not sitting. 

-Cxiay and M-Cuune, for the plaintiff in error. 


Kitty aud Hurcuinson, for the defendant. 





* 


i 


Maxwett v. Eason. 


in an action against a ginner of cotton, for cotton lost by fire, the 
plaintiff may prove the usual custom of ginners as to carrying fire 
about their gin houses; also the custom of the witness, if conforma- 
ble to the general usage. 


Tuts was an action of assumpsit. brought by the plain- 
tiff in error, who’ was also plaintiff below in the County 
Court of Madison county, against Eason, to recover the 
value of a parcel of cotton delivered by the former to the 
latter as owner of.a cotton gin, and which was destroyed 
by fire. There was at February term, 1827, a verdict for 
the defendant. . The facts on which the decision of this 
Court was made, appear in the following opinion of a 
majority of the Court, delivered 


By JUDGE*SAFFOLD. 

Tue declaration charges, that the cotton was delivered 
to the defendant in the way of his trade or employment 
as gin holfler,and under a contract that he should gin and 
Wale the same for a reasonable price or reward, and that 
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he should take due and proper care of the same, until it 
should be redelivered to the plainuff. But that by m:ans 
of the negligence and improper conduct of the defendant, 
the cotton was wholly lost. 

On the trial below, as shewn by the record, it was prov- 
ed that the defendant’s'gin house, containing the plaintiff’s 
cotton, as also some of his own, was consumed by fre; 
that this happened by the falling of an open lamp among 
the cotton, from the hand of the defendant’s son, while 
proc eeding by his order, to hang up in the gin house @ 
pair of steelyards; also, that the defendant was himself 
in the habit of carrying the open lamp into.the gin house 
while containing cotten. It farther appeared, that the 
son who dropped the fire, was about fourteen years of 
age that the steelyards were to be hung on a nail, inside 
the door, from six inches to two feet from the margin 
thereof; that the boy had frequectly been known to hang 
up and the: down the steelyards without entering the 
house ; that at this time the house was full of cotton, and 

he defendant had said the fire was communicated by 
m’s falling at the gin house door when in the act of 
gome in to hang up the st: elyards. 

Evidence as above stated having been, introduced, the 
plaintiff offered as a witness, one Browning, a gin hoider 
in said county, and propounded*to him the following 
questions: What is the g* neral eustom of gio ho ders, in 
régard togarrying light about their gin houses when they 
comtain cotton? What is your custom in this respect? 
Is it customary among gin holders to carry, or permit to 
be carried, in their gin houses, when they contain cotton, 
an open lamp with oil to afford light? 

These questions being objected to by the defendant’s 
counsel, were excluded by the Court. Fhe exclusion of 
this testimony is the only material assignment of error. 

Here it is to be understood that the bailment was for 
the mutual benefit of the parties.. ‘he plaintiff wishing 
his cotton ginned and baled preparatory to market; the 
defendant, a gin holder and undertaker in such employ- 
ment, agreed to receive the saine and prepare it accord- 
ingly, for a reasonable reward. This was a bailment 
which required of the bailee ordinary care, and subjected 
him to responsibility for any loss that might happen from 
‘ordinary neglect.” Ordinary neglect is the omission of 
tha: care are age every man of comualill prudence, and capa- 
ble of governing a family, takes of his own concerns. ° 
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The true principle is said to be, where: one man acts 
gratuitously for another, whether the business in which 
he acts does or does not import particular skill and 
knowledge, if he acts bona fide to thy best of his ability, 
and with as much discretion as he would exercise in his 
own affairs, he is not liable to an action for any loss which 
ensues ; * but “where a party receives a reward for the 
performance of certain acts, he is by law answerable for 
neglect on his part. The payment of the money may be 
considered as an assurance for the due performance of 
what he undertakes ;” and it is held, as a general rule, that 
““where a person professes himself to be of a certain busi- 
ness, trade, or profession, and undertakes to perform any 
act which relates to his particular employment, an action 
lies for any injury resulting, either from wait of séiii in 
the business or profession, or for negligence or careless- 
ness in his conduct.” ® In connexion with the same doc- 
trine, the same author says, the question of negligence is 
one of fuct for the jury. ‘Then, the question of fact for 
the determination of the jury was, whether the defeniilifat 
used ordinary care, or that degree of caution whith 
due from a man of common prudence in the same sitia- 
tion, or in likesemployment. The necessary and usual 
caution for the security of gin houses, and how: far it is 
deemed prudent to risk fire in or near them, is not pre- 
sumed to be equally known to all persons. If it were so 
to be regurded, the evidence was inadmissible. But it is 
presumed prudent gin holders have something like an 
uniform practice in this respect; if so, every one who 
sends his cotton to a gin, is entitled to expect the same 
care and prudence for the security of this property. ° 
Then, to enable the jury to decide whether this defendant 
used that degree of care which is usual with a majority 
of prudent men in the same bnsiness-or trade, evidence 
of the custom of such persons generally was relevant and 
admissible, and should have been permitted to go to the 
jury. The acts of the defendant’s son in his immediate 
employment, and under his direction, can only be regard~ 
ed as the acts of the defendant himself. The evidence 
respecting the individual custom of the witness as a gin 
holder, unless it corresponded with the general usage, 
was immaterial ; but the usual custom of prudent. men in 
thatrespect, including that of the witness, was legal tes- 
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timony ; and for the rejection of which, a majority of the JULY 1828. 
Court think the judgement below must be reversed and S i 4 
Ma e 
the cause remanded. ' “Te 
Jupce TAYLor not sitting. eins 


Cray and M‘Cuuna, for the appellant, cited Jones on 
Bailment ; 2 Starkie 973; 1 Washington 10; 1 Call 147; 
5 Muoford 488; 2 Caines 32. 


Tuornton, for the defendant. 


Boarpman v. Gore and Wiirtams. 


1, A. gives to B. a bond with a blank for the payees name, with an 
pail that the payees name may be afterwards inserted B. 
y insert. his name accordingly. 
2. Such authority need not be under seal, nor in writing, parol evi- 
dence of it is sufficient. 


BoarpMan, who was plaintiff below, brought an action 
of debt in the Circuit Court of Tisialoosa. against Gore 
aod Williams, on a joint and several note under seal, made 
ly them to B. M. Garner or bearer, and which was as- 

d by Garner in writing, to one Ragsdale, and by 
Ragsdale to the plaintiff. 

The defendants pleaded several separate pleas. The first 
plea by Gore alleges, that the writing declared on is not 
his deed, because it was executed in blank as to the name 
of the payee, and that his name was inserted afterwards. 
To this plea there was a replication averring that the de- 
fendant Gore made said writing and authorized 
to insert the name of the payee therein, Gore rejoined 
generally, and issue was joined. Williams filed a general 
plea of non est factum, on which there was an issue. 
Those are all the pleas necessary to be noticed here. 

On the trial of the issue, as appears by a bill of excep- 
tions. the proof in relation to those issues was, that this 
and many other bonds were executed to a company of 
men; that it was the intention of the company immediately 
after receiving them to divide them among themselves ; 

, 
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JULY 1828. that the bonds were all made payable to bearer, and z 
> * ‘et blauk left for the payees name; and in the words of the 
oo evidence, “that there was a general understanding, that all 
Gorek Williams the notes of the description of the one in question, should 
be filled up with the name of the person to whom they 
should be allotted on a division of the notes among the 
company ; which division was made after the signing of 
the note.” Atthe request of the defendant’s counsel, the 
Court instructed the jury, “that, in considering the issue 
taken on the pléa of the defendant Williams, they should 
disregard all evidence to shew an authority to insert in 
said bohd after signing and sealing thereof, the name of 
the payee ;” and further, “wholly to disregard all parol ey- 
idence going to shew an authority by said defendant Gore, 
to insert in said bond, after the same was signed and 
sealed, the payee’s name; and that a payee’s name could 
only legally be so inserted by virtue of an authority for 
that purpose under seal? On this charge the jury found 

for the defendants. ‘ 
ihe error assigned by the plaintiff was, that the above 

© AMstructions were erroneous. 

Fo Cox..irr, for the plaintiff in error, contended that the 
~* speciality was valid if the payee’s name was inserted after- 
wards by authority from the obligors ; and that it was not 
necessary the authorify should be either in writing or 
under seal; that it was sufficient if by parol; that in some 
of the English cases relating to contracts for the purchage 
of lands by attorney,.it is decided on the express words 
of the English statute of frauds, in some of its provisions, 
a that the attorney must be constituted by writing; but it 
@ A Cre Biz. 027. never was considered that, independently of this special 


4 John 54. 


» 183ohn. 499 provision, and in cases without the statute, an attor- 
glans ney could not be appointed by parol ; nor was it ever re 
5M. and 5.223. quired under that statute, that such written authority 
Sues ae should be sealed. * There is no difference in point of dig- 

Fe Str an nity, in this State, between bonds and promissory notes, 
b Laws of Ala. p- save Only, as it respects the statute of limitations. 


$4. te 
Baytor, SHortripdGeE and E tis, for the defendants. 
a ~- JUDGE TAYLOR delivered the opinion of the Court. 
Tuer question we have to decide is, was B. M. Garner 
authorized to insert his name as payee of this bond, after 
division of the bonds among the members of the com- 
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It is not proved, but we are bound to presume, that JULY 1828. 
Garner was one of the company among whom the instru- earl 
meats, of which the bond in question was One, was to be 


divided. Gore& Williams. 


It has been insisted in argument, that no agreement on 
the part of the obligors, that the names of the obligees 
should be inserted, can be inferred from the testimony ; 
that it is only proved, such an understanding existed 
among the members of thé Company: and even if such an 
alteration could have been legally made with the consent 
of the obligors after the instrument was signed and sealed, 
which is denied, yet no'such consent appears. Iam ofa 
different opinion. It does appear to me that the only 
idea which will strike the mind trom the evidence, is, that 
the space for the insertion of the name of the obligee, was 
left blank, with the express understanding and agreement 
of the obligors that such space should be filled up by the 
person to whom, in the contemplated: division by the 
company, this bond should be allotted. 
Does the alteration, then, which was made in this bond, 
by virtue of the previous agreement between the parties, 
render it void?) The ancient doctrine seems to have for- 
bidden any change in a bond after it was executed, even 
with the express consent of all the parties : but no modern 
cases, itis believed, can be found to support it; on the 
contrary, it is overruled in England. * In the United yt 
States, almost every decision has sustained bonds which othr cascs cited 
have been thus altered, and it has uniformly, so far as my “am 
examination has extended, (_ nd no case is produced to the 
contrary,) been held, that the agreement might be by 
parol. ® It is even held that such consent may be impliec titers 
trom the nature of the alteration. Now it is difficult to t4. 
conceive a case in which the implication would be stronger 
than in the present, were there no e. idence to the fact. 
It may, indeed, be well doubted whether the alteration 
was at all material. The bond was made payable to 
bearer, and it is by no means certain it is any more obli- 
gatory upon the obligors with, than without the name of 
an obligee. 
But it is urged, that the evidence was calculated to take 
Willianis by surprize: that he had no notice from the 
pleadings, of the manner in which the plaintiff intended 
to sustain the action. This objection comes from him 
with an ill grace. He filed the general plea of non est 
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JULY 1828. factum; to sustain that plea, he proves that no payee’s 
' name was inserted at the time he executed the instru- 
é ™ ment. Has thot the plaintiff, who is an assignee, much 
Gorek& Williams. "+e riglit to say that he is surprized by the nature of the 
defence? While he is preparing himself to prove that the 
defendant did sign, seal, and deliver the bond, all his evi- 
dence procured with so much trouble, is rendered useless 
by an objection he did not am . Itits believed that 
the evidence ofthe plaintiff out of that of the de. 
fendant, and that it should gone to the jury in the 
state of the pleadings. 

It is, therefore, the opinion of this Court, that the Circuit 
Court erred in the instructions given to the jury, that 
under the*plea of non est factum filed by the defendant 
Williams, the evidence that the defendant agreed, that 
the name of the obligee should be inserted after he had 
signed and sealed the bond, should have had its full effect 
with the jury, if-believed by them, to prove the bond to 
be the deed of Williams. It is also our opinion, thata 
parol agreement by Gore, that the obligees name should be 
inserted, was as Competent to prove that fact, as his agrees 
ment under seal could be. 

Judgement reversed and cause remanded. 

The Cuier Justice and JupGr Perry not sitting. 


a 





M‘Atpin and M‘Atpin v. May. 


_ 2, A demurrer to a plea reaches the want of an affidavit of its truth, 
¥ when that is necessary, «r other irregularity in , leading 
2. A plea in bar averring that an award was made on a reference of 
the subject, may be good, though it does not aver that the defend- 
ant has performed the award. 


Tuts was an action of debt brought in the Circuit Court 
of Greene county, by May against the plaintiffs in error, 
on a note for $160. The defendants below pleaded né/ 
debet, and a:terwards pleaded a plea puis darrien contin- 
uance. which alleges that “the plaintifi ought not further 
to have or maintain his action thereof against them, be- 
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cause since the last continuance, an acertain day, the JULY.18e. 
plaintiff and defendants submitted tHemselves to the are ~~ “™ 
bitrament of, and engaged to stand by the award of J. W. > “M:Ripin 
and others, selected to arbitrate and determine of and Mer. 
concerning the subject matter of the plaintiff’s suit against 
the defendants ; and that the said arbitrators did make 
their award in writing concerning. the premises in the 
declaration mentioned, and were then and there ready to 
deliver said award to the parties and did thereby award 
as follows: ‘We the arbitrators find for the plaintiff 
$90 11 debt and interest of said suit ;? and this they are 
ready to verify,” &c. To this plea May demurred, and 
the Court at September term, !827, sustained the.demur- 
rer, and judgement was rendered for the plaintiff. 

The error assigned was, the sustaining of the demur- 
rer. 

Pickens and Ke ty, for the plaintiffs in error, argued 
that the plea was good; that the objection taken in the 
Court below was, the want of an averment of payment of 
the sum awarded, or a tender of it, or of a readiness to 
comply with the award: they contended that this was 

@2 Chit Pl. 361, 


wholly unnecessary, and that the award itself was a bar to Qoeq. Kyd on 
Aw. 390-2, 1 Ld, 


° a 
the action. Raym, 122,1039, 


Barton and StewArt, for the defendant, argued that 
the plea was no bar; that the action was well commenced, 
and that nothing had since occurred to defeat it entirely; 
that the plea still acknowledged a debt to be due, and that 
it was unpaid, not tendered, nor did it appear they were 
ready to abide and pay the award. - The award does not 
order a non suit, a dismissal, nor otherwise dispose of the 
suit; what is to become of it? The case would be diffe. 
rent if the award had been made before suit brought ; then 
there would have been a cause of action and remedy on 
the award, and that would have been a good defence, 
But if this be a good bar, then the plaintiff must dismiss 
this suit and commence a new one on the award; and yet 
the suit was well brought. The plea is also defective 
under the rule, that it should answer all it professes to an- 
swer. It assumes to answer the whole declaration, and 
bar the action, and yet, $90 11 by it appear to be yet due. 
The allegation that the plaintiff “ought not further to have 
and maintain his action,” was improper. If the defen- 
dants wished by their plea to defend only as to part of the 

66 
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*" ~ _ fess the sum,due, andijtfaverse the balance; so that the 
* “weAlpin. plaintiff could by his replication.take judgement for the 
Muy. | amount confessed, and reply to the part denied to be due. 
A further defect is; that it was not verified on oath. All 
pleas puzs darrien continuance, must be sworn to. A de- 
murrer reaches as well any irrégularity in the mode, time, 
or manner of pleading a plea,.as, it does the substance of 
26 Term R. 36% the plew itself. ¢ a’, ’ 


= aK amount claimed in the declaration, the plea should con- 


4 


bad 
‘ 


By JUDGE CRENSHAW. 


In argument it was contended that the plea was not welf 
pleaded,’and that it ought to have been sworn to. It was 
said that the plea in its commencement professed to be 
an answer to the whole declaration, but that it answered 
only a part, in shewing that the arbitrators had awarded a 

less sum than was claimed in the action. I am of opinion, 
that in this respect the plea was well pleaded, and that it 
was a bar to the action. ; 

But the objection that the plea was not verified by. affi- 
davit appears to me to be properly taken. The plea puis 
darrien continuance is a waiver ‘or abandonment of all 
other pleas, and the law requires that it be sworn to, other- 
Wise it cannot be received ; nor is it material whether the 
Want of the affidavit be considered a defect in form or 
substance, since it is clearly such a defect as can be reach- 

86 Term R. 369, ed by ademurrer. In the case of Buddle against Wilson, * 
it was ruled, thata plea in abatement after a general im- 
parlance, is bad,‘and may be taken advantage of on a gen- 
eral demurrer, thoughythe plea would have been good if 
pleaded in proper time; from which it may be inferred, 
that if the plea comes in at an improper time, or be plead- 

, ed in an improper manner, the defect is fatal on general 
demurrer, though in other respects the plea be good. 

The Court are unanimous in the opinion that the want 
of an affidavit verifying the plea, was tatal on general de- 
murrer, and that the judgement below must be affirmed. 

JupGe SaFFOLD not sitting, 
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Parker v. Leex and LaMBrrrTson. 


Co-securities cannot join in an action to recover money paid by them 
for their principal, unless the payment be made out of a joint fund, 


PaRKER was sued by Leék and Lambertson, in assump- 
sit, in the Circuit Court of Lauderdale. The declaration 


contained the common counts only. It appeared in proof 


that the plaintiffs below had become jointly and severally 
bound in a bail bond for the appearance of Parker, ina 
suit in North Carolina, and that the debt had been col- 
lected by am execution against them, which they had sat- 
ised. It further appeared that Lambertson had received 
$258, from an‘agent of Parker, which he acknowledged 
was the whole sum he had paid for Parker, and acknow= 
ledged he had no further claim against him, and gave a 
receipt for the amount; and that Leek had received $165 
only from Parker’s agent. The counsel for the defen- 
dant below, requested the Court to charge the jury, that if 
they believed the payments made by Leek and by Lam- 
bertson were made by each out of their separate and indi- 
vidual funds, that they could not join in an action to 're- 
cover them back; or if they believed Lambertson had béen 
fully refunded the amount he had paid, and that indivi- 
dually he had no claim against Parker, he could not join 
with Leek in.an action to recover any amount not yet re- 
funded to Leek. The Court declined so to charge, and 
did instruct the jury, “that though Lambertson might have 
received ‘the whole amount which he had paid for Parker, 
and that individually he might have no claimagainst him, 
and that what he had paid was out of Its ‘individual and 
Separate funds, yet unless they believed that Lambertson 
intended to discharge Parker from alll liability, he had a 
tight to join in an action with Leek for the recovery of 
the balance which might be due to Leek on account of 
what he had advanced more than the $165.” The jury 
found for the plaintiffs, and Parker excepted§ and among 
other things, assigns the charge of the Court for error. 
CoaxTeR, for the plaintiff in error, contended that be- 
fore two can maintain a jointaction for money paid for a 
third person, it must appear their interestis joint. They 
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; x is2s. must shew explicitly that the: money paid by them was 


_ ¢ was due'to Leek only. ¢ 
02. > 
he Ormonp, for defendants. 


out of a joint fund, an if Lambertson had received 
the full amount advanced by him, and they were not part- 
ners, he could not be joined with Leck to recover what 





2 Bos. eas, By the CHIEF JUSTICE. 


Tue principle is well settled that co-securities canno‘ 
join in an action to recover back money paid by them for 
their principal, unless the payment had beemmade from 
a joint fund. If the payment had been made froma 
joint fund by the sureties, and one of them had received 
from their principal, afterwards, a payment equal'to his 
moiety of the money advanced, it would not destroy the 
right to bring the action in their joint names, because the 


» money refunded to one of them would be held to be for 


“their joint benefit, and the balance due to them jointly. . 

The judgement must be reversed and the cause re- 
manded. 

Jupce GayLe not sitting. 





Tuaxton v. Epwarps. 


Toa note for the payment of specific articles, it is a good defence 
that the defendant was ready, able and willing to deliver them, and 
that the plaictiff did not make a demand. 


Jesse Enwarps brought an action of assumpsit in the 
Circuit Court of Montgomery county, to.recover of the 
appellant on a mote as follows: 

‘On or before m4 25th December, 1825, I promise to 
pay Jesse Edwards, the just and full sum of four thou- 
sand pounds seed cotton, it being for value received of 
him, this 16th Octobor, 1828. JAMES THAXTON.” 

The defendant pleaded the general issue, and also a 
special plea, avering that when the cotton was due and 
payable, according*to the tenor and effect of the note, he 
the defendant was ready, willing and able to pay it accord- 
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ing to its-tenor and effect, at his residence in said county, 

and has been ever since, but thatithe plaintiff never came 

to demand and receive it, &e. To this special plea the 
laintiff demurred. The demurrer was sustained. 

On the trial, the plaintiff produced the note, and proved 
the'value ofthe cotton whendue. The defendant prayed 
the Court to instruct the jury, that it was necessary for 
the plaintiff to make a demand at the residence of the de- 
fendant, or a demand of him; which the Court declined. 
The defendant excepted, and judgement was rendered for 
the plaintiff. 

The errors, assigned are, that the demurrer was sus- 
tained, and that the charge was erroneous. 


Go.ptuwaIrTr, for the plaintiff in error, submitted the 
cause, and relied on the case of Lane against Kirkman, 
decided by this Court, “and referred to Chipman on 
Contracts. 


BuGseEs, for the defendant. 


By the CHIEF JUSTICE. 


Tue validity ofa plea of the kind of the one demurred 
to, came incidentally before the Court on a former occa- 
sion, and we believe the opinion then expressed is a sound 
exposition of the law; but as that case went off on another 
point, and as the question is now fairly presented, we have 
thought it best, for the purpose of putting the question 
entirely at rest, distinctly to state, that the plea’overruled 
by the Court is a good plea in bar, and we expressly re- 
cognize the doctrine laid down in the Case of Lane against 
Kirkman, at a former term of this Court. If the defen- 
dant is not able to prove the truth of the plea, it is no de- 
fence to the action that there had been no demand made 
by the plaintiff?’ Itis, however, the safer way for the de- 
mand to be made before commencement of suit; if there 
is a refusal, it will remove all danger of the defendant’s 
defeating the action, by proving on the trial his readiness 
to perform. 

Reversed and remanded, 


Jupce Crensyaw not sitting. 
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Rotston v. Crick, et al. 


as oh 1. One partner cannot bind his co-partner b: ‘affixing the partnership 
ae name to a note, as security for the debt of a third person, unless by 
oo his assent. 
oe 2. the onus probandi, of the assent, lies on the plaintiff, 


3. An innocent endorsee of a note thus signed is, by our statute, placed 
on the same footing as the original payee, and is subject to the same 
defence. / 





, Hucu H. Rotston,as assignee of one Merritt, brought 
an action of debt in the Circuit Court of Jefferson county, 
against James G. Click, and also against John Click and 

: Luther Morgan, as the surviving partners of the firm of 
John €lick& Co. to recover on a note for $696 73, dated 
in 1819, payable to Merritt, and signed “James G. Click” 
and “John Click & Co.” Morgan who was charged in 
the declaration as a surviving co-partner of the firm 
of John Click & Co., pleaded on oath, that the note “was 
not executed by him»nor by any one authorized by him.” 
The other defendants did not plead. 

; On the trial it was proved by Morgan, that the note 
sued on was given for a debt due by James G. Click, and 
that John.Click,:a partner of the firm of John Cliek & Co. 
of which firm Morgan was a partner, had signed the note 
with the firm name.as security for James G. Click. On 


this proof; Morgan requested the Court to instruct the 
jury, that one partper could not bind his co-partner as se- 
” curity to pay the debt of another person, it not being a 


co-partnership transaction ; which instructions the Court 
declined to-give, and the jury found for the plaintiff 
against all.the défendants, to which Morgan excepted. 
The defendants below among many other matters of 
alleged error, assigned the above detision of the Court. 


Barton and Stewart, for the plaintiffs in error, on 
this point contended, that the general principle was, that 
one’partner could not bind his co-partner except in trans- 
actions relating to the firm or partnership business; shat 
this was not a fem transaction evidently, on the proof, and 

@1 Montague en Was not for the benefit of the firm, or at least was not 
30, 40, Watson shewn to be so; and if it was, it should have been shewn, 
1H a Js,2 as it was prima facie from the proof, otherwise. ° It is set- 
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tled, and on correct principles, that a partner cannot bind JU2¥ 1826. 
his Co-partrier by note, for the payment of his individual ~~ 3 
debt. * It has also been decided, that a firm is not bound =v. 
by a guarantee given by one partner without the consent So t* 
of the others. ® All the reasoning in support of those de- “1. ted ee 
cisions applies here, and with much more force. The {?MPg"” 
statute of frauds should have a powerful influence in the Ps re cel i 
determination of this question, fur here Morgan, by the 
law as contended for, would be bound to pav the debt of 
another without his consent in writing, which is in direct 
conflict with the statute ; and if his liability can be hére 
sustained, he can be charged by parol evidence with the 
debt of another, and by the slightest kind of evidence; for 
the partnership not only cay be proved by parol, but even 
by reputation, and thus the statute could be evaded. 
An important poiut for consideration is as to the suffi- 
ciency of the proof made by the defendant in this case. 
The plea denies completely the execution of the instru- 
ment by Morgan: The proof made by the plaintiff below, 
it will be presumed, was the fact of the hand writing of 
Click, and that Morgan was a partner. This would es- 
tablish the case against the defendants, as the transaction 
would be presumed to be a partnership one, if unexplain- 
ed. But Morgan proves it to be a securityship, and 
thereby rebuts the presumption, and makes a prima facie 
case on his side; for the presumption then arises that it 
did not relate to the partnership business, and this pre- 
sumption was not rebutted by the plaintiff. ‘The case of 
Dob and Dob against Halsey, © shews that it lies on the ¢16John.s4, 
plaintiff to shew that the several partners are all bound. 
There can be.no difficulty on account of the paper being 
transferred by endorsement, as by our statute ¢ payees 4 Laws Als, 69. 
and endorsees are placed on the same footing when 
plaintiffs. 


Cot ier, for the defendant. 


JUDGE WHITE delivered the opinion of the Court, 


Ir is contended that the Court below erred in refusing 
the charge requested. By entering into partnership, each 
partner reposes confidence in the other, and constitutes 
him his general agent as to all the partnership concerns. 
This, in the ordinary transactions of trade, the public 
good, and the facilities of commerce require to be under- 
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wLY 1s. stood. The English books have gone so far as to say 
iJ ig that even where a note,is made, or a bill drawn in the 
a ~¥. fame of the firm, for the payment of the individual debt 
flick,etal. of a partner, that it will prima facie. bind the firm, unless 
there be evidence of collusion or fraud between the credi- 

“5 bGeep ut tor and partner giving such note or bill. * This doctrine, 
however, seems to be varied by other decisions, which 

hold that the presumption in such a case is in favor of the 

firm, unless where the bill or note pass into the hands of 

an innocent holder without notice. The same principle 

6, Montague on is also sustained by the New-York cases. > The latter 
and the authori- doctrine we believe to be the most reasonable and salu- 
‘tary. For the payment of the debt of an individual part- 

ner out of the joint funds, is not within the ordinary scope 

of partnership transactions; and when the question arises 

whether the other partners have expressly, or by implica- 

tion, assented tobe bound, it must, in the nature of things, 

be easier forethe payee of such a note or bill to prove 

that assent than for the other members of the firm to 

shew negatively that thev did not consent. So, by ana- 

logy, I would say, that when the name of a firm is signed 

as security to a note, this method of subjecting the firm is 

not in the common course of partnership transactions; 

‘ and as the person who takes such note must know that it 
is to receive the debt of a third person, and more especi- 

ally 4s it would be more convenient and consonant with 

the rules of evidence, forghim to shew affirmatively that 

the other partners consented, than for them to prove nega- 

tively that they : oa the case would be prima facie in 

_ favor of the firmyand the onus probandi rest on the holder 

of the note, to subject those who did not sign. Then in 

the present case, Morgan was not bound until his con- 

sent, express or implied, was shewn to have been given to 

the signature affixed by his partner John Click. How 

far this principle might apply to the efdorsement of bills 

of exchange by one partner in the name of the firm, as in- 

direct security for third persons, it is unnecessary now to 

inquire, nor do we intend to say. The latter acts are evi- 

dently more mercantile in their character than that which 

we have now under consideration, and this perhaps might 

induce to a different conclusion in such a case. But be 

this as it may, we think that the doctrine as now Jaid down, 

applies to cases such as this, with all its meaning, and that 
one partner cannot bind his co-partners by signing the 
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pame of the firm as security for a third person to a note, 
unless the consent of the other partners can be fairly in- 
ferred, or positively proven by the holder of sucha note; 
and moreover, that in such a case the onus lies upon the 
holder. The English books do not controvert this prin- 
ciple, except that some of them hold that the burden of 
roof rests on the other side. But the New-York cases, 
and especially that of Dob and Dob against Halsey, * go 
the full length of the doctrine here contended for. 

We further think, and, indeed, it was conceded at the 
phar, that the defendant in error, ‘though an assignee, 
stands, by virtue of the equity of our statute of 1812, in 
the same situation with respect to this question, as the 
original holder of the note would have stood. We are, 
therefore, of opinion, that the Court erred in refusing the 
charge tequested below, and that for this the judgement 
must be reversed. This makes so entire a disposition of 
the case, that it is useless to notice the other assignments 
of error. 

The Cuter Justice and JupGe Perry not sitting. 





GayLe v. RANDLE. 


)- The plaintiff may sue on the original consideration of a contract, 
though an order ona third person may have been given in payment, 
and is in the possession of the person drawn on; if the plaintiff can 
account for such possession, and shew that it was improperly ob- 
tained. ; 

2. Though a receipt for the amount be endorsed on the order, it is 
not conclusive; and the plaintiff may explain it, and shew that it 
was not paid. 

3, In payment of an order in favor of an executor, the acceptor ten- 
ders a note made by the deceased to a third person, and no: en- 
dorsed to him his is not a good tender, nor a set-off in this action. 


Epmunp Ranpte brought an action of assumpsit in 
the Circuit Court of Dallas county, against J. Gayle, 
senior, to recover $260 for certain articles sold and de- 
livered to him, by Randle, as executor of the last will of 
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Willis Randle, and as part of his personal estate ; and ob- 
tained a verdict in his favor. 

On the trial, the defendant below produced and proved 
the execution of the following order and receipt: 

“Samuel B. Ewing, Esq sir, please pay Mr Edmund 
Randle, two hundred and sixty dollars, and oblige your 
obedient, MATT. GAYLE. February 14th, 1826.” 

On which was the endorsement following: “Received 
of the within, two hundred and sixty dollars, February 
14th, 1826. E. RANDLE.” ’ 

The plaintiff then proved that the articles, to recover 
the price of which the suit was brought, were not sold 
on credit, but for cash; that he had taken the above 
order on Ewing in payment of the amount, on the ex- 
press condition that it should be paid by Ewing im- 
mediately on presentment; that when presented, Ewing 
said he would pay it, and that the receipt endorsed 
was written and signed with a belief that the order would 
be paid; that said Ewing then produced a note made 
by the testator of the plaintiff to one John Swift, as his 
property, but which was not assigned to him, and tender- 
ed it in part payment of the order, and offered the balance 
in cash; that the plaintiff would not feceive this pay- 
ment, and demanded a return of the order; that Ewing 
refused to surrender it, retained it as his property, and 
produced it in Court. 

On this evidence, the defendant requested the Court to 
charge the jury, that the order must be produced by the 
plaintiff, and cancelled, at or before Court, or proven to 
be lost or destroyed, or that the plaintiff could not reco- 
ver on the original consideration, it being in proof that 
the order was given for the original debt of the defend 
ant. But the Court charged the jury, that, “though this 
was generally so ruled, and might usually be necessary, 
yet, that if the order ‘was in the hands of the drawee, 
without actually having been paid by him, and the pro- 
duction on the part of the plaintiff was prevented by him, 
the reason of the rule failed, and it did not apply.” The 
defendant further requested the Court to instruct the jury, 
that a claim against the deceased, was good as a set-off 
against an openaccountin the hands of the executor for pro- 
perty of the estate sold, which charge the Court refused. 
A further charge requested by the defendant, was, that 
Ewing’s having the order in his possession, receipted by 

bs 
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the plaintiff without fraud on his part, or that of the de- 
fendant, was conclusive of the payment; and that the 

laintiff’s remedy, if any, was against Ewing; and that the 
defendant was discharged from liability on the order, or 
the original consideration. But on this the Court charg- 
ed the jury, “that an order in the hands of the drawee, 
receipted by the person in whose favor it was drawn, was 
prima facie evidence of payment ; but that such a receipt, 
and such circumstances, were open to explanation, and if 
proven to be different from their import, they would not 
have the effect contended for.” And lastly, the defend- 
ant requested the charge, that the tender of the note of 
the deceased by Ewing, which note was due and acknow- 
ledged to be just by the executor, was a legal tender ; 
which charge the Court refused, and instructed them that 
itwas nota legal tender. All which is shewn by a bill 
of exceptions. 

Gayle assigned in this Court for error, that the charges 
requested in the Court below should have been given, 
and that those given were erroneous. 


Gorpon and Perry, for the plaintiff in error. 
Go.tptruwalITE, for the defendant. 


By the CHIEF JUSTICE. 

Ow a consideration of all the points presented by the 
bill of exceptions, we have no-hesitatior in sustaining the 
Judge of the Circuit Court in his decision on every one 
of them. It is very clear, thatif such set-offs were allow- 
ed, it would exceedingly embarrass the settlement of es- 
tates. We say, too, on the other points, that the plaintiff 
most satisfactorily accounted for all the circumstances at- 
tending the order, from the time it was improperly ob- 
tained from him, to the final production of it on the trial. 
There never was acase better made out. The judgement 
must be affirmed. 

JupGce CrENsHAw dissenting. 

JupGe WHITE not sitting. 
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STANDIFER ahd STaNDIFER Vv. M‘Wuorrenr. 


. Where there is a remedy at law, there is no jurisdiction in equity. 

- When a note 1s given in satisfaction of a subsisting judgement, and 

* to compromise a doubtful claim, with a knowledge of the facts and 

circumstances, it preclid:s all inquiry as to the consideration and 

validity of the contract on which the judgement was obtained, and 
as to the legality and validity of the judgement itself 


Tuts was a bill in equity, filed by Hance M‘Whorter 
in the Circuit Court of Franklin county, in July, 1824, 
against Israel Standifer, James Standifer, and James 
Clemens. 
The complainant alleged that on the 2d of December, 
1818, he gave, in payment of some land, his note to Clem- 
‘ens, for $1800, payable the 25th of October, 1819, with 
interest at five per cent, per month, from the date, if not 
punctually paid; that he was inebriated. when he gave it; 
that on the 16th of June, 1819, Clemens assigned the note 
to Israel Standifer, and on the 27th of November there- 
after, the complainant paid $164 68 to said Israel, which 
was credited on the note; that Standifer afterwards 
brought an action of debt on the note, to which the com- 
plainant pleaded non est factum ; but being unable to sus- 
tain his plea, and neither himself, his counsel, nor the 
® presiding Judge, being then advised of the illegality and 
@ See the act of penal character of the premium stipulated for, * judge- 
se deiendl"the ment was rendered in favor of Standifer, in Franklin Cir- 
case of Henry cyit Court, at April term, 1821, for the debt of $1800, 


and Winston 


vs. Thompson, and $2400 32 damages; that on the 16th of November, 


where the con- ° ° ° . : ° 
struction@f that he, still being ignorant of the law governing said premium, 
ac by ihe Su. and threatened with the sacrifice of his property, paid 
Taos Alan kz, Standifer $1500, as he thought he was bound to do, and 
209. gave him two notes, with two securities, one payable the 
25th December, 1822, and the other the 25th December, 
_ 1823, each for $1250, with interest from the date, to set- 
tle the claim; that on the 26th of November, Standifer 
executed to Clemens a written obligation, promising to 
pay him one sixth of the amount of said two notes, pay- 
able when they were collected, with interest from the 
g date; and that onghe 15th of January, 1822, this obliga- 
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tion was satisfied to Clemens, by the complainant, and 
was assigned to him by Clemens; which payments actu- 
aily made by him, he alleges, overpaid the principal and 
lawful interest, and left $9 44 due him. 

He further alleges, that James Standifer, as the assignee 
of Israel Standifer, brought suit against him»on the note 
for $1250, due tn 1823, in Franklin Circuit Court; and 
also on the one due in 1822, against the securities of the 
complainant in Lawrence county; that the last suit was 
still pending. but that judgement on the former had been 
obtained in April, 1824, for $1250 debt, and $241 dama- 
ges; that after giving the notes for $1250, the complain- 
ant sued a writ of error to the Supreme Court, on the 
original judgement obtained by Israel Standifer, which, 
at June term, 1824, was reversed. * and a corrected judge- 
ment was then rendered by saic Court, for $1697 10 only, 
the amount properly due, as shewn by the record, being 
the balance unpaid, with interest from the maturity of 
the note till the rendition ef the judgement in the Circuit 
Court; the subsequent payments, which he contends have 
overpaid the amount of the corrected judgement, not ap- 
pearing on therecord. The bill prayed an injunction *to 
restrain James Standifer from collecting the two notes of 
$1250, and that the excess of $9 44 overpaid, should be 
refunded to him. 

Israel Standifer in his answer alleges, that he knows 
nothing of the consideration or circumstances attending 
the making of the note for $1800 ; that when Clemens as- 
signed it tohim, he gave him an obligation for $300, pay- 
able when the whole: of the note should be collected of 
M‘Whorter, with the understanding and belief, that the 
five per cent per month was recoverable if, payment was 
not punctually made. He admits the pavmentof $164 68, 
and that he obtained judgement as stated inthe bill. He 
states, that on the 16th November, 1821, the complainant 
applied to him for a compromise and amicable settlement; 
and stated that his counsel had advised him he could ob- 
tain a reversal of the judgement, and get the damages 
reduced to eight per cent per annum; that he, the respon- 
dent, was advised by his counsel, that the judgement 
could be sustained ; but the, complainant offered, if he 
would remit $200 32, and the interest on the judgement 
up to that time, to pay down $1500, and give the 
two notes for $1250 each, with security ; which proposal 
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was accepted and carried into effect as a full and final 
settlement; a receipt was given against the judgement, 

and it was ‘expressly agreed, that no writ of error should 
be sued, and that there should be no further difficulty. 

Respondent says, he paid to Clemens one sixth of the 
$164 68, and of the $1500; and that Clemens claimed 
one sixth of all the proceeds, after deducting expenses ; 
that to this he assented, and after the final setulement 
made with M‘Whorter, he took up his note given to 
Clemens, and gave him the conditional promise for the 
one sixth of the notes for $1250, as stated in the bill, with 
the understanding that a proper proportion of future exe 
peuses of collection should be deducted. He admits the 
reversal of the judgement in the Supreme Court, but in- 
sists that the settlement was fair, made by M‘Whorter 
with a full knowledge of all the facts, and after obtaining 
the advice of counsel, and that it was conclusive. 

The answer of James Standifer does not disclose much 
that is material. He states that he knows nothing but 
from hearsay, as tu the transactions between M*Whorter 
and Clemens; that when the two notes for $1250, were 
transferred to him by Israe) Standifer, he informed him 
that they were given on a compromise between him and 
M‘Whortér; that he had deducted $300 or $400 to effect 
it; and he insists that the taking up of the conditional 
obligation made by Israel Standifer to Clemens, is no 
payment nor offset against said notes; that he was an in- 
nocent purchaser of the notes before they fell due, and 
that the conditional promise is a mere personal liability 
of Israel Standifer, and cannot affect his rights. 

At the fall term 1827, the cause was heard on the bill 
and answers, and the Circuit Court decreed a perpetual 
injunction against the defendants, restraining them from 
collecting the two.notes for $1250 each, and that they 
should pay the costs. Toreverse which de -cree, the Stan- 
difers sued their writ of erfor to this Court. 


Martin and Hopxuns, for the plaintiffs in error, insist- 
ed oa a reversal of the decree, on the following grounds: 

1st. That the question, whether or not the notes men- 
tioned in the bill of complaint afford a cause of action, is 
entirely of a legal character, and of which a court of 
equity has no jurisdiction. * 

2d. The settlement mentioned in the bill in relation to 
the original judgement, was a compromise between the 








SUPREME COURT OF ALABAMA. 


parties of a doubtful right, which this Courtwould not JULY 1526. 
disturb if it had jurisdiction. * xf 4 
tlt ° Standifer and 

rd. The notes in controversy were given by the set- ~ stancirer 
tlement as a voluntary payment of the judgement, and” yewnorcr 
the recovery of them cannot be resisted, as the right to gipins Re pots, 
recover upon them occupies the same ground that the 20h Oy 


tight to retain money voluntarily paid does. ® a. 
4th. Equity considers as done, what has beensfairly kins, et.al. ante 

agreed to be done, and the claim of the defendant to re- aie 

lief stands on the same ground as if the original judge- 

ment against him had not been reversed; because he 

agreed when the compromise was made, that he would 

not prosecute a writ of error, and that judgement, if in 

force, would be conclusive of the right of the parties. © «2 Munf. 1, 7. 
5th. That the defendant was not entitled to the benefit 

of tlfe note paid to James Clemens as a set-off, because he 

has not shewn that he paid it before he had notice of the 

assignment of his notes to James Standifer; because the 

question whether it was a valid set-off or not, is a question 

purely legal; and because it was not a proper set-off either 

at law or in equity. 
They also insisted that the buying of the note of Clem- 

ens, was a further evidence of confirmation of the con- 

tract ; that the answers as presented by the record, must 

be taken as admitted to be true in all respects, and that 

the bill should have been dismissed. 


Key and Hutcuinson, for the defendant in error. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


Ir is the opinion of the Court, that the principles in- 
volved and settled in the celebrated interest questions, 
determined in this Court in January, 1827, ¢ are decisive a ante pages 
of the main question involved in this case. 

We think, that the giving of the notes of $1250, with 
a knowledge of all the circumstances, or with a view of 
compromising a doubtful claim, and in satisfaction of a 
subsisting judgement, precluded the party, either in law 
or equity. from inquiring into the cansideration and vali- 
dity of the contract on which the first judgement was ob- 
tained; and that if this had been an available defencejit 
was good at law, and therefore is no ground for equitable 
jurisdiction. 
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JULY 1828, The sét-off insisted on, we deem*equally inadmissible, 
okmitians either at law or in equity ; and if admissible at all, it was 
Sand@r good.at law ; that the undertaking of Israel Standifer to 
mwhorter, ‘pay Clemens one sixth part of the money when collected, 
was a mere personal liability, and cannot be considered 
aspart payment of the notes; nor can it be the subject 

_ matter of a'set-off. The decree of the Circuit Court is, 

s therefore, reversed; and itis ordered and decreed by this 

Court, that the injunction be dissolved, and that the bill 













. be dismissed with costs. 

a Judgement was rendered against the complainant be- 
P low, and his securities in the injunction bond, without 
° damages. ; 






Jupce GAYLE not sitting. 
























Bet and Wire v. HoGan. 


1, The words of « biMare to be construed literally, so as to carry inte 
effect the intention of the testator, unless contrary to law 

2. ©. W_ by wil, lends to his daughter E slaves during her life, and 
if she leaves heirs of her body, then gives them to such heirs for 
ever; and for want of such heirs, then to A. W and others The 
remainder to A. W. is good, and is not too remote. 

S. Detinue cannot be maintained unless the plaintiff has the entire in- 
terest in the chattel sued for. 





Joun J. Bettand Awne S. Bett, his wife, brought an 
action of detinue in the Circuit Court of Franklin county, 


, against Arthur S. Hogan, to recover twelve negroes ) 
claimed under a will, in which a trial was had at the 
al spring term, 1827. 


It appeared in evidence, that in 1798, Thomas B. Whit- 
mell, the father of Anne S. the plaintiff’s wife, by a clause 
in his will, bequeathed the negroes in question to his 
daughter Elizabeth West Whitmell, in the following 
words: “I lend to my daughter Elizabeth West Whit- 
mell, six negroes, (naming them,) and their increase, dur- 
ing her natural life; and if my said daughter Elizabeth ct 
West Whitmell should leave an heir or heirs, lawfully T 
begotten of her body, I then give to the said heir or heirs 
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go begotten, the said six negroes above named, and their 
increase, to them and their heirs forever. And for want 
of such heirs, my will and desire is, for the said above 
named six negroes and their increase, to be equally divi- 
ded among: my four children,, Thomas Whitmell, Drew 
§. Whitmell, Anne 8. Whitmell, and Thomas West Whit- 
mell, to them and their heirs forever.” The said Eliza- 


beth, soon after the making of the will, intermarried with, 


one Claudius David L. and afterwards the six negroes 
went into the possession of her and her husband. ‘Tho- 
mas West Whitmell died under age and without issue, in 
the lifetime of Elizabeth. Thomas Whitmell and Drew 
§. Whitmell, in October, 1813, released to said Elizabeth, 
while she was the wife of C. David L. by deed, all their 
interest in the slaves, and also died withoutissue. Clau- 
dius David L. died, and left all his negro property to his 
wife Elizabeth, who afterwards intermarried with Hogan, 
the defendant, and in October, 1824, she died without 
issue, never having had any children. 

On the above evidence, the Judge who presided, in- 
structed the jury that the bequest to Elizabeth wasa 
limitation over after an indefinite failure of issue, and 
therefore void; that the limitation over being vcid, the 
frst legatee took an absolute estate; that if said Eliza- 
beth was entitied only to a life estate, that then, at her 
death, the property in the slaves reverted back, and sunk 
into the residuum of the testator’s estate undisposed of 
byhis will; that Thomas and Drew S. Whitmell, two sons 
ofthe testator, had a vested interest in this ‘residuum, 
which they might, and did, by their dee:!, convey to their 
sister Elizabeth, and that in either aspect of the case the 
plaintiffs could not recoyer. To this charge the plaintiffs 
excepted, and a verdict was found for the defendant. 

The charge of the Court was, the error assigned by the 
plaintiffs below, who are also plaintiffs in this Court. 


M‘Kintey and Hopkins, for the plaintiffs in error. 
Ormonp and KEL Ly, for the defendant. 


By CHIEF JUSTICE LIPSCOMB. 


Tue question for our consideration is clearly one of 
construction, depending on the intention of the testator. 
To ascertain what was his intention, we should not be 


bound down too strictly to the technical import of words ; 


68 
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JULY 1828. but should endeavor to explore the intention, by giving 


a 


‘Rell and Wife 
¥. 


Hogan. 


the plain ordinary meaning, such a8 would be attached to 
them in common parlance. The objection is but too welt 
founded, thatit is the business of lawyers and jurisis to 
distort tbe meaning of plain and common sense language, 
and give to it a construction foreign from the intention 
of the person who used it. The evil is, perhaps, the result 
of an habitual veneration felt by the profession in com- 


‘mon, for the early fathers of the law. We are too apt te 


transfer much of our admiration for their talents and 
great learning, tothe very language used by them, and 
labor to sustain terms after they have long lost all mean. 
ing at all, or acquired one very different from the origi- 
nal import. But, whatever may have been its origin, it 
is not, only a reproach to the profession ; but it has been 
the cause of much injustice to parties, and the sooner 
these shackles, imposed by a fastidious regard to ancient 
technicalities, can be broken the better. The liberal con- 
struction given to wills by the English and Americag 
Courts. of late, has not only promoted substantial justice, 
but it has likewise elevated the character of the profes- 
sion. It is now the acknowledged rule of constructionof 
wills, that it is not material what precise form of words 
it may be couched in, if the intention of the testator can 
be fathomed, it shall govern, unless that intention is con. 
trary to law. 

It is a rule of law, that a limitation over to another, 
after an indefinite failure of heirs, is bad, because it is too 
remote. If the testator in the case under consideration 
meant, in his limitation over to the plaintiff and her bro- 
thers, that it should not take effect until there had been 
an indefinite failure of heirs, according to the technical 
import of the term heirs, we cannot carry his intention 
into effect; and the charge of the Court was correct, that 
it was too remote, and that Elizabeth, the first taker, took 
an absolute estate. But if we are authorized, from the 
terms of the bequest, to believe that an indefinite failure 
of heirs was not meant, and that by “failure of heirs” he 
meant heirs of a particular kind, then his intention is not 
opposed by the rule of law, and should be carried into 
effect. The testator /oans to his daughter, for and during 
her natural life ; here it must be apparent, at the first out- 
set, that he only intended to vest a life estate. There is 
no giving to her and her heirs, but a loan to her; for the 
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word Joan, though perhaps in a devise not strictly appro- 
riate, yet in common parlance would be very significant 
of the testator’s intention. And if she should leave an 


heir or heirs of her body, lawfully begotten, the gift was ° 


to them and their heirs forever; and on failure of such 
heirs, then over. The failure of heirs must refer to the 
failure of her issue, and the word J/eave sufficiently limits 
the time when the devise is to take effect : that is, if at all, 
at the death of the first taker. The whole sentence ta- 
ken together, can leave no doubt but the testator intend- 
ed, that on the failure of issue living, at the death of Eli- 
gabeth, the limitation over should take effect. This 
view of the subject will acquire additional strength from 
the fact, that the limitation over was to persons who 
were heirs, and would come in on failure of issue: The 
testator, therefore, in devising over to them, could not 
have meant an indefinite failure of heirs. It would be 
absurd to give it that construction ; it would involve as 
great an absurdity as to make him say, ‘‘on failure of heirs 
I give to my heirs;” and we can only avoid this paradox, 
by supposing that he meant, by heirs, those of a particular 
kind ; that is to say, the issue of the body of Elizabeth, 
distinguished from collaterals. This limitation was not 
too remote, because it was to take effect, if at all, at the 
death of the first taker. A limitation over of an excen- 
tory devise is never too remote, if it is to be carried into 
efect within a life or lives then in being, and twenty-one 
years and a fraction of another year after. 

We will now inquire what has been the current of au- 
thority in analogous cases. The first case that we will 
refer to, is that of Peak against Pegden, ¢ “Thomas Biles, 
the testator by will, gave to his grandson, Thomas Biles 
Peak, son of Daniel and Sarah Peak, the premises in 
question, and the heirs lawful of him, forever; but in 
case he should happen to die, and leave no Jawfil heir, 
then and in that case he gave them, after the death of the 
said Thomas Biles Peak, to the next eldest son or heir of 
the said Daniel Peak and Sarah his wife, and so on to the 
next son or heir, if the last should dite without heir.” 
Thomas Biles Peak entered on the premises, and died 
without issue, and the defendant claims under him; the 
plaintiff claims under the will of the testator, Thomas 
Biles, being the next oldest son of Daniel and Sarah 
Peak, living at the time of the death of Thomas Biles 
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Peak. Lord Kenyon said, that it was apparent on the 
will, that the testator by “lawful heirs,’ meant heirs of 
the body, and leaving no issue at the time of his death ; 
that this is conformable to all the rules of limitations. for 
a limitation over-may take effect, if the contingency on 
which it depends is to happen within a life or lives in 
being, and twenty-one years afterwards. He said that 
some of the cases left it in doubt whether the particular 
words used, confined it to dying without issue at the 
time of the death of the person to whom the bequest is 
made ; but when they are so confined, as we think they 
are in this case, it never was doubted that the limitation 
over was good. This opinion of Lortl Kenyon shews, 
that although the devise to the first taker was to him and 
his heirs forever, yet that the words him and his heirs 
forever, were subjected to the restrictive words contain- 
edin the devise, and that the word heirs was ruled to 
mean issue of the body. It further authorizes us to be- 
lieve, that when Mr Fearn lays down the rule, that a de- 
vise to A..and his heirs, vests the absolute fee in A. that 
he is to be understood to apply this rule where there are 
no restrictive words in the devise, to shew that such was 
not the intention of the devisor, but that he intended a 
life estate only. 

The next case is that of Porter against Bradly. * We 
will omit giving a particular statement of the case, and 
pass on to such parts of the opinion of the Court as we 
deem material to the present investigation. Lord Ken- 
yon said, that a long string of cases might be cited in or- 
der to shew, that when an estate is limited to a man and 
his heirs forever, and if he die without /eaving heirs, then 
to his brother, or to any person who might be his heir, 
those words shall not have their full legal operation, but 
shall be restrained to heirs of a particular kind, namely, 
heirs of the body. 

The next we shall notice is that of Wilkinson against 
South. ’ E. Parker bequeathed a certain leasehold estate 
to his wife Mary Parker, during the term of her natural 
life, and after her death to go to her son S. Parker and tle 
heirs of his body lawfully begotten, and to them and their 
heirs and assigns forever; but in default of such issue, 
then, after his decease to go to his, the testator’s, grandson, 
T. Wilkinson, the plaintiff, his heirs and assigns forever. 
The testator died, S. Parker him surviving, but Mary 
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Parker died in his lifetime. S. Parker after the decease 
of the testator, entered on the premises bequeathed, and 
died without having had issue of his body. Lord Ken 
yon: the only question is, whether on a fair construction 
of the words of the will, the testator meant that the limi- 
tation over to T. Wilkinson, the plaintiff, should only 
take effect after an indefinite failure of issue of %. Parker, 
or a failure of issue living at the death of S Parker; for 
4s soon as that intention is discovered, there is an end of 
the case. If personal property be so limited, that were it 
, an estate of inheritance that it would give an estate tail, 
» the absolute interest vests in the first taker; but if the 
limitation be with a double aspect to A. and the issue of 
his body, if there be any such issue living at the time of 
his death, if not, then over, it is a good limitation. It 
was so settled in Sabberton against Sabberton, and a va- 
riety of other cases. Here the words of the will are, to 
S. Parker and the heirs of his body, and to their heirs 
forever ; if those words stood uncontrouled by any thing 
subsequent in the will, the absvlute interest would have 
vested in him; but other words are added, “but in default 
of such issue, then, after his decease, to go to the testa- 
tor’s grandson.” There is acase in the books to shew, 
that then and when are adverbs of time. Then at what 
time was the estate to go over to the testator’s grandson? 
At the death of S. Parker, if he left no issue. ‘| here is 
nothing in the will to shew that the testator intended 
that the limitation over should not take effect until future 
generations ; but, on the contrary, there is sufficient to 
shew, that the estate should in one event vest in the 
grandson at the time of the death of S. Parker, and that 
is within the time which the law allows in case of execu- 
tory devises. 

The rule respecting executory devises is extremely 
well settled, and a limitation by way of executory devise 
is good if it may take place after a life or lives then in 
being, and within twenty-one years and the fraction of an- 
other year afterwards. All of these cases, together with 
the case of Sheers against Jeffreys,“ go, as we believe, 
fully to sustain the doctrine we have advanced on the 
construction of wills; they all shew the extreme anxiety 
of the Courts to lay hold of any expression to unravel 
the meaning of the testator; and that they never will, if it 
can be avoided, construe the intention of the testator to 
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be contrary to law. We are therefore of opinion, that 
the limitation over in the will of Thomas Bs Whitmell, 
was good; and that Elizabeth took only a life estate in 
the negroes bequeathed her, and that consequently there 
is error in the charge of the Judge of the Circuit Court, 

Another point of some difficulty presents itself. It is 
contended, that although the charge of the Judge may 
have been wrong, yet as the action is misconceived, the 
judgement in favor of the defendant must stand. It is 
contended that the release of the two brothers to Eliza- 
beth, vests all their rights under the devise in the defend- 
ant, her husband. If the release had been made to the 
husband, the difficulty would have been lessened; but 
how can the husband succeed in right of his wife, to an 
interest that could not vest until her decease. It does 
seem, if the release was valid at all, that whatever interest 
it could convey at her death, would go to her legal repre- 
sentatives, and not to her husband; because, that it was 
an interest not taken in possession during the coverture. 
It.is not necessary, however, that we should commit our- 
selves on this point. Formerly it was held, that an in- 
terest depending on acontingency could descend, but 
that it was not devisable nor assignable ; though the law 
is now believed to be clearly settled otherwise. A dis- 
tinction is made between a mere possibility, not based on 
and depending on contingency, that cannot be varied at 
will, and the mere possibility, perhaps probability, that a 
thing will happen, to result from a determination of the 
will of another: the latter class, it has been ruled, is not 
assignable nor deviseable; for instance, the release by a 
child, of all the interest he might have in his father’s pro- 
perty, would not be binding on him, because it was a na- 
ked possibility dependant on the will of his father. The 
first class of possible future interest can be assigned. ° 
There is yet another objection to the action. One of the 
brothers died before he arrived at the age of twenty-one; 
and although he left no issue, his rights could only de- 
scend to his heirs, through his legal representative, and 
the record does not disclose who is such legal represen- 
tative. The interest, if divided in any possible way, would 
destroy the action of detinue. If the plaintiff has not the 
entire interest, she cannot recover in this action; and 
without determining how many shares of the property 
she is entitled to, we are satisfied that the whole interest 
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js not so vested as to enable her to maintain the action of JULY 182s. 
detinue. ae 
The Court are unanimous on the construction of the 2 "7" ¥® 
will, and a majority concur in the opinion that this ac- "6 
tion cannot be sustained, and the judgement must stand. 
Judgement affirmed. 
Jupees Crensuaw and WHITE not sitting. 


Note. Ata subsequent day of the term, the plaintiffs in error con- 
senting to pay the costs of this Court, the cause was remanded for 
. proceedings below. 





Hurr v. CamMpBELL. 


1, In declaring ona covenant with a condition, if the action acerues 
on an event exclusively or mainly within the knowledge of the 
plaintiff, he must aver and prove notice. But ifthe defendant has 
an opportunity of knowing the fact, no notice of performance of the 
condition is necessary. 

2. rhe authentication by ‘‘one of the Judges of the Supreme Court 
of errors and appeals of Tennessee,” is sufficient, the law appoint- 
ing no Chief Justice or presiding magistrate of that Court 

3. Such peculiarity of that Court may be shewn by the laws of Ten- 
nessee, or semble by the certificate of the Judge. 


Tuis was a writ of error sued by Samuel Huff, to re- 
verse a judgement rendered against him in the Circuit 
Court of Jackson county, at the April term, 1827, in ta- 
vor of William H. Campbell. 

The action was covenant, and was brought on a sealed 
obligation made by Philip Huff and Samuel Huff, to the 
plaintiff, a practising attorney, in the following language: 
“For value received, I will pay W. H. Campbell, or or- 
der, the sum of one hundred dollars, provided said Camp- 
bell gets Philip Huff clear of a charge of perjury, which 
is now against said Huff, in the Supreme Court of Errors 
and Appeals, at Sparta, Tennessee, to be paid when said 
suit is gained ; witness our hands and seals, &c.” ‘The 
declaration averred a performance of the condition; but 
there was no averment that notice was given to Samuel 


Haff, of the acquittal of Philip Huff. 
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On the trial, the plaintiff offered in evidence a trans- 
cript of a record from the State of Tennessee, to prove 
the acquittal of Philip Huff; which was authenticated by 
the certificate of John Catron, who styled himself to be 
“one of the Judges of the Supreme Court of Errors and 
Appeals, for the State of Tennessee;” and who certified 
that the clerk was “clerk of the Supreme Court of Errors 
and Appeals, for the third judicial circuit of said State,” 
&c. To the introduction of this transcript, the defend- 
ant objected, on the ground that it was not sufficiently 
authenticated. The Court overruled the objection, and , 
suffered it to be read. 

It was here assigned for error, among other things, 
Ist, That the declaration contained no cause of action ; 
and, 2nd, That the transcript should have been excluded. 


Cray and M‘C.ung, for the plaintiff in error, cited on 
the first point: 1 Ch, Pl. 319, 20,21; 10 Mass. R. 238; 
5 Term R. 621-4; Comyn’s Dig. title pleader, 73-4-5. 
And on the second point, Ingersoll’s Abr. 298. 

SHoRTRIDGE, Exxis and Hopkins, for the defendant, 
cited Laws of Tennessee vol. |. p. 1155-6; Vol. 2. p. 211; 
American precedents 98, 99, 100. 


By JUDGE WHITE. 

‘Tue first assignment of error is. that the declaration is 
defective in not containing the averment of notice. It is 
admitted, that had the suit been against Philip, that as he 
must have known when he himself was acquitted, no such 
averment would have been necessary; but that with re- 
spect to Samuel Huff, the security, itis otherwise. I can- 
not well perceive, how these two men, bound in the same 
manner, in the same instrument, to pay a sum of money 
on the same contingency, should be subjected to different 
liabilities. The true ruJe seems to be this, that when an ac- 
tion accrues upon an event. resting exclusively or mainly 
within the knowledge of the plaintiff, he is required to 
aver and prove notice; but when the defendant may know, 
or has.an opportunity of knowing, that the contingency has 
taken place upon which he is made liable, he is bound to 
notice it, and the right of action exists immediately with- 
out notice given by the plaintiff. In this case, the per- 
formance of the condition on the part of Campbell, was 
in its nature public, a matter of record, and accessible to 
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both the covenantors ; they therefore could, and should 
have noticed it. The first assignment of error cannot, 
therefore, be sustained. 

The reading of the transcript from Tennessee was obs 
jected to, on the ground that the Judge certifying stated 
that he was one of the Judges of said Court, instead of sta- 
ting that he was the presiding Judge or Chief Justice. ‘The 
words of the act of Congress of May 26th, 1790, direct- 
ing the mode of making such certificates, are these: that 
they shall be made by the Judge, Chief Justice or presid- 
ing magistrate, as the case mav be. Here it is manifest 
that the certificate before us does not come strictly with- 
in the letter of the statute, but it is also clear, that the act 
in its phraseology, had an eye to the different organiza- 
tion of the different Courts referred to; it would however 
be unreasonable to suppose that its letter should be broad 
enough to embrace them all. Unless then, we look at its 
intention, and construe it by its spirit, it might often 
happen, (as indeed it would in this very case,) that the 
beneficial provisions 0° this statute would be inoperative, 
Here we ascertain from the statutes of Tennessee; that 
there is no Chief Justice or presiding Judge of the Court 
of Appeals there. In sucha case,if all the Judges were 
to certify, the Chief Justice or presiding Judge would 
not be included, because there js no such officer. The 
letter of the act would not then be complied with, and 
consequently, no transcript of a record from that Court 
would be recognized as evidence in this or any other 
State, if this strict construction prevails. As to the mere 
fact of shewing that the certificate of the clerk is in form, 
&c. that must be known, and therefore could be certified 
as well by one member of a Court as another ; and no rea- 
son can be assigned why it should not be so, but that the 
statute does not permit it inso many words. It has been 
held, that where a justice of the peace holds a court of 
record without a clerk, his certificate of the fact, that he 
himself is clerk, presiding magistrate, &c. will be suff- 
cient. This case, though not strictly analogous, shews 
that ihe letter of this sta:ute, should yield to its spirit, so 
far as to accommodate its provisions to the modification of 


the different courts of the States; and indeed, that this is . 


its true intention. Again, the act of Congress is reme- 
dial in its character, and should be extended by construc- 
tion, to the full limits of its own beneficial purposes. 
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The only question that can exist, is not so much whe- 
ther a Court organized as the Supreme Court of Ten- 
nessee seems to be, should be permitted to certify its re- 
cords efficiently under the act of Congress, as how that 
peculiarity of organiZation should appear ; whether by the 
certificate itself, or by a recourse to the statute of the 
State. I think the former the better method, but that it 
does not necessarily exclude the latter. 

It has been said in argument, that a presiding officer is 
almost indispensable to every Court, and therefore, that 
though the statute may not authorize it, yet that the 
course of business requires it.) This, if admitted, would 
apply only to the sessions of the Court; for that which is 
created by necessity will cease with the necessity which 
created it; and hence, in vacation, there would be no offi- 
cer empowered by the letter of the statute to certify, and 
the inconvenience before mentioned would result. We 
are then of opinion, that this assignment of error is badly 
taken, and as no others than those noticed were relied on, 
the judgement must be affirmed. 

JupGe Sarro.p not sitting. 





M‘*Wuorter et al v. M‘Gener. 


1. In an action against a sheriff and his securities, his claiming and 
exercising the office, and their having executed an office bond con- 
taining an admission of the fact, estops them from denying that he 
is sheriff. 

2. In renewing the bond of a sh. riff under the act of 1822, the bond 
is good, though taken by the Judge at chambers, and not in open 
Court. Andthe Judge at ch«mbers. may prescribe the amount of 
the penalty. 

3. * he delivery of a bond need not be by express words; acts i.eces- 
sarily implying a delivery, are sufficient, 

4. A previous default by which the sheriff and former securities might 
have been made liable for the same debt, is no defence to after se 
curities 

5 Statutes concerning sheriffs’ bonds construed. 


Witiiam M‘GeEne_ez issued a notice, directed to John 
M‘Whorter, late sheriff of Jefferson county, and nine 
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other persons as his securities in office, to notify them: 


that he 'would move the Circuit Court of said county at 
the September term, 1825, for judgement against them, 
under the statute, for moneys collected by M‘Whorter on 
an execution in favor of the appellee against one Tarrant. 
The notice was executed on M‘Whorter, and on Brooks, 
Hicks, Earle, Brittain, R. Lacy and E. Lacy; no return 
was made as to Goyne, but he appeared; Roy and Hutch- 
inson, the two other securities, were returned not found, 
and did not appear, and were not considered by the Court 
as defendants. The sheriff made no defence; but the six 
securities who were notified, and Goyne, who appeared, 
pleaded sixteen pleas, embracing every kind of defence 
which the proof could apply to The second plea avers, 
“that when the plaintiff's judgement was _ rendered, 
M: Whorter was not the sheriff of said county, duly elect- 
ed qualified and commissioned according to law, nor has 
he since been.” The fifth plea alleges, that the bond on 
which the securities are charged, ‘twas not taken by the 
Judge of the County Court in open Court, nor at any 
term of the Court.” The sixth plea averred, “that the 
bond was taken for an excessive amount, unauthorized 
by law.” The ninth, was a plea of non est factum. The 
twelfth plea was pleaded by Brittain and Goyne separately, 
who therein alleged, ‘that the bond was by them executed 
and delivered to the Judge of the County Court, as an 
escrow, to be valid on condition that M‘Whorter should 
farm out the office to Goyne and one Penland, and give 
them ‘the exclusive control of it, which he failed to do.” 
Evidence was introduced on both sides, and the parties 
consented that the Court should decide the cause ona 
statement of facts agreed. 

The facts recited in the case agreed. and which were 
deemed material to the decision in the appellate court, are 
thus stated in the opinion delivered by this Court: 

- A fiert facias for $109 98,in favor of M‘Gehee, against 
T. Tarrant, came to the hands of M‘Whorter the sheriff, 
for collection, in April, 1823, which he returned in Sep- 
tember following, endorsed “‘not satisfied.” In Octo- 
ber, 1823, he received aca sa., issued on the same judge- 
ment, which was returned endorsed, “property levied but 
not sold for want of bidders.” An alias ca. sa. was issued 
and received in March. 1824, by Ayres, successor in 
office to said M‘Whorter, which he returned, endorsed 


547 


JULY 1828, 


Iw 
M‘Whorter et a} 


v. 
M‘Gehee, 





. 
5A8 CASES DETERMINED IN THE 


JULY 1828. + “debt and interest paid formerly to John M‘Whorter, as 
by reference to his receipt, and other evidence will more 
fully appear.” After which, in November, 1824, an alias 
' fi. fa. issued, and was received by said sheriff Ayres, and 
- was by him transferred to Murray, his successor in office, 
who made a return of satisfaction having been received 
by said M*‘Whorter, the former sheriff, in substance as 
last mentioned, and that the defendant had no property 
within the county, whereof the money or any part thereof 
could be made. The fact was admitted, that M‘Whorter 
and his deputy had, in October, 1823, and before that 
time, received and receipted for $9!, in part satisfaction 
of said execution: and that in December following, he 
receipted the defendant in execution for $20, as a fur- 
ther payment on said execution. It was also proved by 
Covington, a witness, that he having written authority 
from M‘Gehee, to receive the money from the sheriff, in 
April or May, 1823, applied to said M‘Whorter for it, 
who admitted that he had collected the money, and would 
pay him the same in a few days, but that he failed to do 
so. Covington did not produce the order authorizing, 
him to receive the money, as evidence in Court, or ace 
count for its absence. 

It was further‘admitted, that from November, 1822, to 
March 1824, M‘Whorter acted in the character of sheriff 
of Jefferson’ county. John Brown, Esq. also proved, 
that M‘Whorter was elected sheriff in August, 1822, and 
shortly afterwards had what purported to be a regular 
commission, as sheriff of said county. And that he 
as Judge of the County Court, administered to said 
M‘Whorter, the legal oaths of office. &c. It was also 
admitted, that M‘Whorter, with securities, in November 
of the same year, entered into a first office bond; that on 
application of said securities to Judge Brown, he, by no- 
tice, required said sheriff to ‘give other securities, which 
in July, 1823, was done. And that said M‘Whorter 

. having been again required as before, to give new secu- 
rities, by the securities in the last mentioned bond, on 
the 7th of October, 1823, appeared before the Judge of 
the County Court and entered into bond, in the sum of 
ten. thousand dollars, conditioned, &c. The penalty of 
this and the two preceeding bonds was the same sum. 


Le latter is the bond on which these proceedings were 
ad. 1 
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It was also shewn by the testimony of Judge Brown, JULY 1028. 


that M’Whorter and _ five of. the securities named ‘in 


the bond, on the said 7th day of October, signed the ee 


same, but that he, not being satisfied with the sufficiency 
of the same. required additional names, .and that he at 
the request of those who had signed, kept the bond open 
until the next day, the 8th, for further securities ; on which 
said last mentiuned day, all the other securities signed, 
but in the absence of and without the knowledge of some 
of those who signed on the seventh, for aught he knew; 
that those who signed on the seventh, had their names in- 
serted on that day, and on the eighth, the other names 
wete inserted in the body of the bond. All were fully 
apprized that they were going securities for the sheriff, 
and all said bonds, after they were taken, were deposited 
in the clerk’s office of the County Court, as they were 
respectively takea. We omit stating the facts respecting 
the expectation or'efforts of Penland or Brooks, to obtain 
the management and controul of the office in considera- 
tion of their influence in procuring securities, as it does 
hot appear, if that were material, that.any one signed on 
that condition, or requested to have. their names- with- 
drawn before the bond was completed, by reason of any 
disappointment therein. Any thing that may have been 
said by Penland on the eighth, respectmg the failure of 
the bond, is considered immaterial, as he was not a party 
to it; besides Judge Brown flatly contradicts Penland’s 
statement on this point; and as he had an equal opportu- 
nity of knowing, his testimony must at least neutralize 
the other, as far as the Court can determine the fact.* 


* Penland, a witness, swore that before taking the last mentioned) 
bond, he had contract: d with M‘Whorter for the office; that it was 
agreed that he Penland, and Goyne, were to have the control of the 
office, and Penland was to procure sufficient security; that he did 
procure said Brittain, Roy, Hicks, Goyne and Hutchinson, to enter 
into said bond as securities; that the Judge not being satisfied, he re- 
quested him to give himuntii the next day to get further security; 
that on the next day, he, Penland, having failed in procuring suffi- 
cient securities, went to the Judge and informed him that he could not 
procure sufficient security to satisfy him, and told him to let the bond 
go, that he would have nothing more to do with it; that Goyne was 
present, but said nothing; that the Judge had been informed that 
Penland was to have the management of the office, and was to provide 
sufficient security. 

Brown, the Judge, swore that Penland never told him to let the 
bond go, and told him nothing about it, 
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At the foot of each of the respective bonds, are certifi- 
cates as follows: To the first, “taken and acknowledged 


M'Whorter et al before me, this 18th day of November, 1822,” signed 


M‘Gehee 


@ Laws Ala. “ 
675. § 1. 677. § 


6 Laws Ala, 635, 
$1, 2,3. 


“John Brown, J.C.C.” ' To the second, “taken and ac- 
knowledged before me, day of July, 1823,” and not 
signed. To the third, “signed and acknowledged before 
me, this 7th October, 1823,” signed “John Brown, Judge 
of the County Court. in and for the county aforesaid.” 
It is also shewn that all the bonds were taken by Brown, 
as Judge of the County Court, at chambers, and not in 
open Court. Nor was any order ever made, fixing the 
amount for the bond, or any order on the subject by the 
Gounty Court. 

These are all the facts stated, deemed material. On 
these the Judge of the Circuit Court, at October term, 
1826, decided that the securities in the last bond, with 
the exception of Hutchinson and Roy, who were not serv- 
ed with notice, were liable for the defaults, of the sheriff, 
subsequent to the date of their bond, and that $20 having 
been collected by the sheriff after that date, and not paid 
over, it tas ordered that judgement should be entered for 
that amount, with interest and costs. The clerk there- 
upon entered up judgement “against the defendants” 
generally, for that amount. 

The appellants'in this Court assigned for error, that 
the facts agreed did not warrant the judgement rendered 
against them; also, that the judgement was general 
against all the defendants. 

Barton and Bucsee, for the plaintiffs in error, argued 
on the following points: 

1st. That the facts agreed do not establish the fact 
hat M‘Whorter was sheriff, at the time the instrument 
purporting to be the third bond was executed. * The plea 
* puts in issue the fact of his being sheriff, and the plaintiff 
was bound to produce legal proof that he was sheriff. 
The proof offered was insufficient. There was no suffi- 
cient proof that he was elected, commissioned, or that he 
took the oaths of office. Again, the office was vacated. ° 
The sheriff is bound to give additional security on the 
day when cited to do so; if he fails, the office, by law, is 
vacated. It was the duty of the Judge to declare it so. 
It is not the declaration of the Judge that vacates the 
office : he only publishes the fact, the Jaw made it vacant: 
else the Judge could keep him in at discretion. The se- 
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curigies to the second bond on the seventh, were dise JULY 1828. 
rged by law. > 
charg y law M‘Whorter et al 


2nd. That the third bond: was not a good statutory ae 
bond: The statutes were not pursued. ¢ It was not taken — “6b 
by the County Court, as prescribed by the act, but by the “an plaid. 338 
Judge atchambers. There is no order of Court fixing **” 
the amount of the penalty, nor approving or receiving it, 
nor any order of the Court on the subject. The act ofa 
Court can be shewn only by its record; it cannot be 
proved by parol; a Judge cannot be permitted to do an 
act which the record does not shew. Such a bond, if 
not taken in pursuance of the statute. is void. ° Nor was WP recede hy 
this a good common law bond. There must bea delivery 
and an acceptance to give it effect. The securities who 
signed it on the seventh, did not then deliver it, nor was 
it then accepted; and if it did not take effect then, when es pac. ab. 159. 
did it? Those who signed it on the eighth were not bound §f5.n/36" 
on the seventh. Can a bond take effect at two different 720m 8. 
periods o! time? © It was delivered.as an escrow. ¢ 479 


e Laws Ala, 446, 
3d. Unless the bond was a good statutory bond, the apes | § 1,678 


18, Cs St 
securities were not liable’to the summary proceeding by bid aa wf 
motion, and damages are not recoverable of them. ° Wilton, decided 


4th. The return of “not satisfied,” on the 14th Septem- im this Court at 
an, term 1327, 


ber, 1823, rendered the sheriff and the securities to the / Anderson vs, 
f Cunmngham, 
second bond liable; / the recourse is properly against mi: wr's Ala Re 
p- 4 
them. 


P. N. Witson and SuortrinGg, for the defendant. 1 cp pi,s7s. 6 

A party is estopped from denying a fact recited in a T.R.°?3 Co, 

bond to which he is a party, or to deny the character in A. 303, B. & s8 
s+ Xt 


1 Saund 

which he’acted. 325, a 
The statute requiring the bond to be executed is merely & tac. 159, co. 
directory, and an exact compliance with its directions is Ys hac an 
not material to its validitv. . Unless the contrary do ex- Big. 329. 9Cran, 
, 2 28. Laws Ala, 
pressly appear, the Court will presume it proper ly taken, 717,667, 835,069, 


when it comes from the proper place of deposite. “ 683, 


JUDGE SAFFOLD, after stating the facts of the 
case, as above recited, delivered the opinion of the Court 
as follows: 

Ir is said that the facts agreed did not authorize the 
judgement. No objection appears to have been made as 
to-the admissibility of any of the evidence, or the authori- 
ty of the Court to determine any contested fact; but it is 
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JULY 18%. contended, that the facts do not establish that M‘Whgter 
wett  catt sheriff at the time the instrument, purporting to be a 
ie bond, was executed. Independently of the evidence of 
MiGehee. his-election, commission and qualification, as stated by 
Judge Brown, the fact of his ha: ing claimed and quietly 
exercised the office for a'‘considerable time, and of he and 
his securities having executed the office bond, containing 
an admission that he was sheriff, constitutes,.as we con- 
ceive, an estoppel as to them, and supersedes the necessity 
of other evidence of the fact, as far as they only are con- 
cerned. This principle is recognized by authority pre- 

sently to be noticed on the doctrine of escrow. 

As to the question raised respecting the sufficiency of 
the bond, which also embraces the inquiry, whether there 
was any vacancy created in the office, from a failure of 
the sheriff at any time to give a legal bond, reference 

@ Laws Ala. 677, Must be had to the statute of 1819, * the act of 24th De- 
prbia. p. 535.54. cember, 1822, ° and a subsequent act of the same session, 
elbid p. 685. December 31. * The first statute referred to, is found to 
have had a limited object, and to apply only to the she- 

riffs who had then recently been elected as the first under 

the constitution, and directed that they should, on or be- 

fore the first Monday in April, 1820, give bonds, with such 

number of good and sufficient securitfes, as should be ap- 

proved of by the County Courts respectively, in such sum 

in addition to the sum of $4000, previously required by 

law, as they might deem necessarv, &c.; and it further 

provided, that if any sheriff failed or neglected to comply, 

he should thereby vacate his office, and the same was 

thereby declared vacant. But as this sheriff came into 

office under the second election after the adoption of the 
constitution, the statute quoted does not affect.the present 

>) question, unless by analogy, in shewing before whom the 

original bonds of sheriffs should be taken; as no previous 

statute is found containing that direction. The second 

4 Page 535. act referred to,“ was passed subsequent to the date of 
this sheriff’s original bond, and prior to the second and 

third. It contains a general requisition that “all sheriffs 

then elected, or thereafter to be elected or appointed un- 

der the constitution, should, before entering on the duties 

e of their office, give bond with such number of good and 
sufficitnt securities as may be approved of by the County 

Courts respectively,” &c. as in the former act. It pro- 

vided also, that it should “be the duty of the sheriff to 
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renéw his bond annually, if required by the County 
Court.” The succeeding section provides further, “that 
any’ sheriff failing or neglecting to comply with the pro- 
visions of the preceding section, shall vacate his office, 
and said office is hereby declared vacated.’ In the con- 
struction of this statute, in relation to sheriffs, who, like 
the present, had previously been elected, given bond, and 
entered on the duties of the office, there is some difficulty. 
Could it have been the intention, that one thus situated 
should absolutely vacate his office, and forfeit his claim 
to it, by mere neglect to renew his bond, without any no- 
tice or requisition to that effect from the County Court, 
securities, or otherwise. We are drawn to the conclu- 
sion, that such could not have been the intention of the 
Legislature, and that such construction would produce 
much evil and inconvenience. Such neglect or failure, 
may well have been made the foundation of judicial pro- 
ceedings against a sheriff, with a view to vacate his office; 
and probably a refusal to give anew bond, would be suf- 
ficient to afford validity to the appointment of a succes- 
sor, as in case of vacancy, had advantage been claimed, 
and any such been made; otherwise, we think the failure 
could not materially affect his authority, and much less 
the responsibility of himself and securities. As it is not 
necessary to the decision of this case, we decline the ex- 
pression of any absolute opinion as to the strict legal va- 
lidity of the first or second bond, further than to say, 
there was no such forfeiture of the office, as can avoid 
the force of the third bond subsequently given in strict 
conformity to the third statute referred to. * The provi- 
siorts of this statute are, that whenever application shall 
be made to the Judge of the County Court, by the secu- 
rities of any sheriff, he shall issue a citation to such she- 
riff to appear before Azm on some day therein named, not 
less than ten nor more than fifteen days, then and there 
to enter into a new bond, &c. and if any sheriff being 
duly served with a citation as aforesaid, shall fail or re- 
fuse to give such bond, then the Judge shall decree the 
office to be vacant, and cause an entry thereof to be made 
en the records of the County Court. 

On application and notice as contemplated, M‘Whor- 
ter and these securities gave, before the Judge of the 
County Court, the third bond, which is now in contest. 
The amount of the bond is the same as the two previous 
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bonds» As tothe objection that the same was not origi- 
nally established by the County Court instead of the Judge 
thereof, we think the last act referred to, gave the Judge 
full controul of the subject, so that he could have varied 
the amount or form of the bond, had he found it neces- 
sary; and that this would be acorrect construction whe- 
ther the two acts of 1822 used the terms “County Court” 
and “Judge of the County” convertibly or not. In tak- 
ing such new bonds, the authority is expressly given to 
the Judge, and the necessity of speedy attention to the 
object necessarily excludes the idea of waiting for a state 
ed term of the Court; and whether the Judge suddenly 
assumed the capacity of a Court, and had the records 
present, and entries made, or not, can make no substan- 
tial difference. 

It is further contended, that this bond was given as an 
escrow. As already shewn, it is not stated that any one 
signed ‘the bond subject to any condition. Penland only 
states, that he, who had not yet signed, said to the Judge, 
in presence of Goyne, “that he would let the bond go,” 
the latter who had signed remaining silent. Some of the 
obligors signed and sealed on the seventh; a sufficient 
number not appearing on that day, the bond at their re- 
quest, remained open until the next day, when the others 
signed and sealed the same for the purposes therein ex- 
pressed. It was first and last left in the hands of the 
Judge to dispose of according to law. It is immaterial 
what language or manner is adopted for the delivery of a 
deed, provided it be signed and sealed, and expressly, or 
by necessary implication, directed to the cbject for which 
it was prepared. In this case, we think the delivery ‘was 
sufBcient; nor is it material that the obligors signed on 
different days, as itis sufficient here to date the existence 
of the bond from the latter day. 

On the question respecting the different days on which 
the several obligors signed, and the effect thereof; as also 
whether the securities, after signing the office bond, are 
not estopped to deny the legality of M*Whorter’s ap- 


aspeake Kothers pointment, the case cited “ by the counsel for the defend- 
: States 9 Cranch ant in error, is fully in point. There it was held, that 


the name of an obligor may be erased from a bond, and 
a new obligor inserted by the consent of all the parties, 
without avoiding the bond. Such consent may be proved 
by evidence; and it is immaterial whether the consent be 
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given before or after the execution of the bond. In that 
case it was also decided, that cbligors were estopped to 
contest the penalty of the bond, on the ground of excess, 
unless it manifestly appeared to be so notwithstanding it 
was taken in virtue of a statute, by an officer of the go- 
vernment. Inthe previous decision of the same Court, ? 
the defence was sustained on the ground of excessive pe- 

nalty ; but there the sum was grossly exorbitant, and ex- 
torted by the officer charged with the duty of taking it, 
and reluctantly given by the obligors to obtain a clearance 
for the vessel. Here it does not appear that any objec- 
tion was, or reasonably could have been made to the pen- 
alty of the bond. 

We are of opinion, that this is a good and sufficient 
bond, under the statute last referred to. This conclusion 
obviates the necessity of any examination into the dis- 
criminations contended for between statutory and com- 
mon law bonds. 

As to the exception urged, that this sheriff had made 
himself responsible for this debt, before the securities be- 
came bound, inasmuch as he had failed.to make a legal 
return on the original execution, having only endorsed it 
“not satisfied,” we yet hold, as heretofore adjudged, that 
this return was a nullitv. But we are equally clear, that 
the sheriff’s previous dereliction of duty, for which on 
advantage w ha claimed, cannot affect the responsibility 
of himself and securities for the money actually collected 
subsequent to the date of this bond. 

It is further objected, that a recovery in this form may 
operate unequally and oppressively on such of the secu- 
rities as may in the first instance be compelled to pay, as 
they will not be entitled to the same summary redress 
against the co-securities. To this it is sufficient to say, 
that by statute, all bonds in this State are interpreted as 
joint and several, and that the obligees, or those for — 
security they are designed, may seck redress against pat 
or all the obligors s, and the latter are left to adjust the ac- 
counts between themselves according to the existing law, 
whatever it may be. 

In this case, judgement was ordered against the sherif, 
and such of his securities as were served with notice, or 
voluntarily appeared, for the debt received with interest 
and costs. Dame uges were not allowed. Goyne, one of 
the securities, w ho was not served with notice of the mo- 
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tion, appeared and joined in the pleas, which is tanta- 
mount to service. 

We find no error in the decision of the Circuit Court; 
but the judgement, as signed by the clerk below, is uncer- 
tain as to the defendants embraced by it. The clerk here 
is directed to correct the judgement corresponding to the. 
decision of the Circuit Court. 

Judgement corrected at the costs of the plaintiffs in 
error. ; 

Curer Justice Lipscoms and JupGe PERRY, not 
sitting. 


Tuompson v. Jones. 


1. J. purchased of T. a.note which he held, made under the statute 
of 1818, reserving interest at twenty per cent per month from the 
time when due till paid, and gave his notes for it, both beheving 
the high rate recoverable. [he notes given by J. are not void for 
usury, though they embrace a part of the high rate in their conside- 
ration, and ‘hough the high rate was afterwafds determined not to 
be recoverable. 

2. Semble, that for so much of the high rate of interest ineluded in 
them, the re was no consideration, it being penalty. 

3. To a note the defendant pleads usury, and produces his evidence. 
The plaintiff may demur to the evidence in law. 


Rosert THomrson commenced this and two other 
similar actions of debt, in August 1826, in Lauderdale 
Circuit Court, against Littleberry H. Jones, to recover on 
three several promissory notes made by him, J. R. B El- 
dridge and T. Eldridge, to the plaintiff, on the 14th March 
1822, each for $2100, with interest from the date at eight 
percent, payable in one, two, and three years respectively. 
The proceedings, evidence, and judgements in each case 
were precisely the same as in this. ‘The defendant plead- 
ed the plea of usury, on which issue was joined. 

At September term, 1827. the case came on for trial, 
and was put to the jury. On motion of the plaintiff, a 
person was appointed by the Court to take down in writ- 
ing the evidence offered; and the defendant’s evidence 
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was reduced to writing ; and when done, the plaintiff de- 
murred to it as being insufficient to support the plea of 
usurv, in which demurrer the defendant joined. A juror 
was withdrawn, the jury discharged, and the Court over- 
ruled the demurrer to the defendant’s evidence, and gave 
judgement for the defendant. The evidence is fully stat- 
ed in the opinion of the Court. 

The judgement given on the demurrer to the evidence 
in the Court below, is the error assigned by Thompson, 
in this Court. .« 


-M‘Krntey and Hopxrns, for the appellant. 
Kriiy and Ormonp, for the defendant. 


JUDGE SAFFOLD delivered the opinion of a ma- 
jority of the Court. * 

Tue defendant pleaded the plea of usury, therein 
detailing the facts on which he relied to sustain his de- 
fence, and introduced the testimony of witnesses, and also 
his own evidence, under the privilege of the statute con- 
cerning usury. To this evidence the plaintiff demurred, 
and the judgement on the demurrer is assigned as error. 

One branch of the defendant’s argument is, that the 
plaintiff could not legally demur to the evidence, unless 
he had expressly admitted on the record, every fact which 
the defendant's testimony conduced to prove. The right 
of the plaintiff, under circumstances like the present, to 
demur to the evidence, is believed to be well established 
by law, and the principle has long since been recognized 
by the decisions of this Court. ®’ Moreover, it does not 
appear that the defendant objected, or requested to be ex- 
cused from joining inthe demurrer. We hold, however, 
that the party demurring, concedes by implication, every 
fact in favor of his adversary which the jury could rea- 
sonably infer from the testimony. Thus, regarding the 
evidence in this case, the facts are in substance as fol- 
lows: 1st. Viewing the case as presented by the indiffer- 
ent testimony. only, it appears, “that the plaintiff held a 
bond on A. B. Dandridge, D. Wade and R.H. Dan- 
dridge, whereby, on the 8th day of January, 1819, they 
promised, on or before the first day of January next there- 
after, to pay the plaintiff, or order, $4440, for value re- 
ceived, with twenty per cent per month interest on the 
akove amount, thereafter, until paid. Credits appeared 
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on the note to the amount of $1800, expressed to be in 
part payment of the interest due thereon, dated subse- 
quent to the maturity,of the note. There was also an 
endorsement on the bond, by which the defendant ac- 
knowleged that he had, on the 14th March, 1822, which 
is the date of the note here sued on, purchased of the 
plaintiff the said instrument, ard had exonerated him 
from all responsibility. respecting the payment of the same, 
or any part thereof. This bond was the consideration of 
the note_sued on, and of two others. aj] of the same 
amount, making together, the sum of $6300, payable in 
three instalments, with interest from the date. one of 
which had been given for each instalment. Each of 
said three notes were also signed by two other persons, 
the Eldridges, as securities of the defendant, and by his 
procurement. The defendant appears to have been influ- 
enced to enter into this contract from motives of friend- 
ship to the original debtors, and his apprehension of their 
great injury or ruin from the rapid increase of the debt, 
at the rate of interest stipulated, amountéd to more than 
$10,000 per annum on the $4440; and at the time this 
defendant contracted, this rate of interest had been run- 
ning more than two years. The plaintiff, however, in 
conversation with the obligors, both before and after the 
maturity of their bond, said he would not exact the full 
rate of stipulated interest, that he would only require five 
per cent per month.” The plaintiff, on several occasions 
after his original debt became due, expressed a desire 
that a new bond should be given with additional security 
in lieu of the original one, securing the principal and the 
less rate of interest which he had agreed to take. He 
sometimes intimated doubt as to the sufficiency of the ob- 
ligors, at other times expressed concern lest the high rate 
of interest would ruin them. On one occasion, shortly 
after the bond fell due, being applied to by Wade, one of 
the obligors, to change the contract, by permitting the 
original bond to be taken up and new ones executed, he 
refused, and gave as a reason that the law under which 
the contract was made, had been repealed; but he then 
renewed his promise verbally. to exact not more than five 
per cent per month interest. But about two years after- 
wards, the plaintiff proposed to the same person a simi- 
lar modification of the contract, if additional security 
could be given. The defendant, before purchasing the 
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bond, expressed his apprehensions to one of the obligors, JULY 1828. 


that the plaintiff might recover of them the stipulate 
rate of interest, and said he would’endeavor to procure it 
on the best terms possible. The negotiation ensued, the 
terms having been previously agreed on.. Wade was pre- 
sent when the contract was consummated. The plaintiff 
transferred the bond to the defendant as stated, who then 
executed the notes to secure the amount which he had 
agreed to pay the plaintiff for it. Previous to the con- 
tract, it was distinctly understood between the defendant 
and original obligors, that they were not to pay him more 
than they engaged to give the plaintiff. After the pur- 
chase of the bond, the defendant held it as his own pro- 
perty. and Wade, one of said obligors, secured to the de- 
fendant, by deed of trust, his portion of the sum which the 
defendant had bound himself to pay. The other obligors 
refused to secure the defendant, on the ground that he 
had agreed to pay the plaintiff more than he could have 
recovered of them. The defendant then sued them on 
the bond, but dismissed his suit under the impression that 
he could not recover as much as he had agreed to pay the 
plaintiff. It further appeared that R. H. Dandridge had 
paid the plaintiff what he conceived to be his proportion 
of the debt, before it was purchased by the defendant, 
and that he was ignorant of the intention of the latter to 
make the contract, until after it was done. 

These facts appear from the testimony of indifferent wit- 
nesses. The defendant’s own evidence does not vary the 
case in any very essential degree, except that it explains 
the intention of the parties in making the contract. He 
states in addition, that two or three months before he 
contracted, the plaintiff proposed to sell the bond to him. 
He at that. time declined purchasing it. The plaintiff 
requested him to speak to Wade, on the necessity of his 
securing the debt, saying, he would make some abate- 
ment of the interest. _ The defendant asked him if the rate 
of interest as stipulated was recoverable.* The plaintiff 
replied, he believed it was, and requested him to take the 
bond and consult a lawyer ; and again urged him to pur- 
chase it, saying, the rate of interest was ruinous to the 
obligors. The defendant took the bond, consulted an 
attorney, and was advised that the interest was recovera- 
ble. ‘ihe defendant having returned the bond, advised 
Wade to give new security and take it up. He being 
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JULY 1828. wynable to do so, the defendant said he would try to get 


the bond on his own -responsibility, but would require 
nothing more from the obligors than it should cost him, 
Alter which, the defendant applied to the plaintiff, and 
purchased the bond at ‘$150 or $200 less than he at first 
asked for it. The defendant informed the plaintiff at the 
same time, one of the obligors being present, that he did 
not intend to require of the obligors more than he paid 
for the bond. The plaintiff said to the defendant, he 
might profit by the contract, ‘as the obligors were liable 
for the whole amount. The defendant informed the 
plaintiff in what character he acted; that he contracted to 
benefit the obligors, and that he thought they were worth 
more than he had contracted to give for the bond.” 

This is all the evidence deemed material inthe case; and 
the question is, does it sustain the plea of usury? and if 
not, what is its legal effect? 

Inasmuch as the original contract was executed in Ja- 
nuary, 1819, when there was no prohibition against usury, 
the bond, which was the consideration of the note sued 
on, was free from all objections on the ground of usury. 
The statute relied on is, the “tact to regulate the rate of 
interest,” passed in December, 1819. The language is 
such as has been usually employed to prohibit usurious 
contracts. To constitute usury there must be a loan or 
forbearance contracted for money or some other article, 
at a rate of interest exceeding eight per cent per annum. 
I hold the rule to be universal, and one that will bear the 
strictest scrutiny, that to constitute usury in the execu- 
tion of a security, there must be an intention in some of 
the contracting parties, to give or promise, receive or secure 
more than the established rate of interest on the money or 
other article lent or forborne. But it is equally true, if a 
security has been created for the purpose of raising money 
at an usurious rate, having never been negotiated in the 
course of business, and it be discounted at such a rate of 
premium by ene ignorant of the circumstances, the in- 
strument is nevertheless void, as against the original 
debtor; yet in such.case, an innocent endorsee may re- , 
cover of his endorser, the amount of money advanced 
thereon. ; 

In support of the proposition, that an unlawful rate of 
premium must be contemplated by the original parties, to 
avuid the security, the argument may be used which all 
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concede, that a note drawn for a legitimate purpose, and JULY i828, 
regularly negotiated in the course of business, may aftere ““V™ 
wards be purchased at a price much below the amount —— 
thereby secured, without violating the statute; and that Joucg, 
the consideration may be paid presently, or at a future 
day. Itis also clear, that notes of the same description 
may be exchanged with impunity, without regard to the 
equality of the sums. One may purchase an article of 
property on a credit, even at an extravagant price, and 
may immediately sell the same in pursuance. of his own 
previous design, for the purpose of raising a much less 
sum of money, and commit no violation of the statute, 
unless the vendor of the article intended indirectiy to 
effect aloan. The intention of the parties has been re- 
cognized in a thousand cases, by the highest tribunals, as 
the criterion for deciding questions of usury; and if a 
doubt could exist, whether it is not inseparably connected 
with the nature of the offence or controversy, it is put to 
rest by a proviso in the statute referred to, and which is 
relied on in support of this plea: It is, that the act “shall 
not be so construed as to prohibit the sale of any bond, or 
bonds, which may have been fairly and dona fide given, 
and not given for the purpose of evading the provisions of 
this act.” 

I conceive the true doctrine to be, that if a bond or 
note has been prepared for the purpose of procuring mo- 
ney at an usurious rate, no matter under what other spe- 
cious pretext, what the position, or how many names 
appear upon it, and it be negotiated pursuant to the de- 
sign, the security is void. No cunning or artifice in the 
management, by the supposed debtors, nor feigned igno- 
rance in the person discounting it, can vary the case, pro 
vided the facts can be discovered. If-a person to whom 
a note 1s offered for discount be, in fact, ignorant of the 
circumstances under which it was created, he. must ascer+ 
tain, at his peril, that it has acquired validity, by having 
been executed on a legal consideration; or if it prove 
otherwise, he can only expect indemnity from the person 
from whom he received it, or under like circumstances 
from a prior endorser. If the parties to a contract intend 
indirectly to effect the object of usury, and believe they 
have used sufficient management to evade the statute, but 
have misconstrued the effect of their artifice, then there is 
consistency in applying the forfeiture, and the maxim ig 
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norantia juris non excusat,to him who designed to profit 
by the illegal contract. But to this case I do not think 
either can have a just application. 

It is most clear, that ‘an unintentional mistake in com- 
puting the amount of a sum due, would not constitute 
usury. Then why should an honest misconstruction of 
a penal stipulation, for liquidated damages, stand on a dif- 
ferent foot? Or, on what principle can a difference be 
maintained on the question of usury, whether this con- 
tract was made by this plaintiff, the original obligors, or 
any other person; or whether payment was made for the 
bond at the time of the purchase, or promised at a subse- 
quent day? I conceive there can be none. Would any 
contend that one who has a doubtful claim to any article 
of property, depending alone on complicated questions of 
law, by selling in good faith a relinquishment of his claim 
to one equally cognizant of the facts, would thereby com- 
mit usury, provided it turn out that his title fails partially 
or entirely? If not, questions relating to penalties and 
stipulated damages must, as contended by the plaintiff’s 
counsel, involve the same principle. Few questions in 
any country have presented greater difficulty, or more 
doubtful construction, than the nice discriminations by 
which they are distinguished. The true character of the 
stipulations of the bond for which this and the other notes 
were given, as shewn by previous adjudications, has ad- 
mitted of the greatest variety of opinion among the most 
learned jurists of this State. “Phen, shall the plaintiff for- 
feit his true debt, because he, as well as the defendant, 
construed ‘the contract differently from our subsequent 
decision? This. latter contract was made in March, 1822, 
before the great penalty questions here had been seriously 
agitated. From the evidence we are bound to assume 
the facts, that the plamtiff confidently believed, when 
he entered into the original contract, that the stipulated 

remium was recoverable ; and that both he and the de- 
fondant entertained the same opinion at the time of the 
execution of the note sued on. 

It cannot be contended, that if this plaintiff, or any other 
person, had purchased the bond at the same price, and 
made immediate payment, usury would have been com- 
mitted. The contrary principle has been fully recogniz- 
ed in the case of Brahan against Reeves, during the pre- 
sent.term, and by many other decisions of this Court. 
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Nor would the case be different if the original obligors JULY 1828. 


had paid off the bond at any time, with the same or a 
much larger sum. Then it follows irresistibly, from these 
uncontested principles, that this contract was not usurious, 
unless it could be collected from the nature of the trans- 
action, that the parties intended, as the price of the forbear- 
ance, to secure more than the amount which they believed 
to be due on the old contract, and therebv evade the re- 
straints against usury. The very reverse of which is 
abundantly shewn. 

Both parties believing the larger sum recoverable, I’ 
think the conclusion is obvious, that the plaintiff was in- 
fluenced in making the contract, by a doubt as to the 
ability of the obligors to pay more than the four or five 
per cent per month, or even so much. It may well be 
presumed also, that he apprehended some danger of a 
conveyance of their property, or other desperate means to 
defeat him entirely, if either of the exorbitant rates of 
interest continued to run; and it is rational to suppose, 


-in addition, that under their threatened ruin he felt some 


restraint of conscience. For, though he at one time re- 
fused: to renew the bond with the original parties, assign- 
ing as areason that the law under which the contract was 
made had been repealed, subsequently he proposed to 
do the same thing, and had the advice of an attorney, 
through the defendant, that the whole was recoverable. 
The ‘defendant also having this advice, was greatly ap- 
prehensive of ruin to his friends, the obligors, and anx- 
ious to relieve them from danger. He declared repeat- 
edly, that he did not intend to profit by the contract; that 
the obligors should have the bond at the same price: and 
it is evident that he did not expect to loose materially, if 
at all, by it. He believed the obligors worth the sum he had 
contracted to pay, and required only that they should se- 
cure him. Other considerations, which I consider decisive 
on this question, are, that the defendant was not previcusly 
a debtor so as to require forbearance. He received no mo- 
ney at the time of the contract; nor is it probable he exe 
pected to receive any from the obligors, for any other pur- 
pose, or earlier, than to enable him to pay the plaintiff. 
Nor is it shewn that he has yet received any money onder 
the contract. I think no case has or can be cited, similar 
to the present, which has been adjudged usurious. Hence 
I arrive at the conclusion, that the judgement below must 
he reversed. 
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But then another question arises of equal difficulty. 
The notes given by the defendant and his securities for 
the bond, included in the computation, not only the prin- 
cal and the legal interest of eight per cent, as due on the 
Jatter, but also three or four thousand: dollars of the pe- 
nalty therein stipulated. The form of this bond, notwith- 
standing the contrary opinions, presents a strong case of 
penal stipulation. It was a contract to pay the plaintiff, 
on or before a day certain, “$4440, for value received, 
with twenty per cent per month interest, on the above 
amount, thereafter until paid.” This was a rate of pre- 
mium on the amount of the debt mentioned, exceeding 
$800 per month, or $10,000 per annum. This premium 
was not to attach, except in the event of a failure to make 
punctual payment. And I yet adhere firm and confi- 
dently to the opinion which has with difficulty obtained, 
that the exorbitant premium thus stipulated, can only be 
regarded as penalty, to ensure prompt payment, whatever 
may have been the real fact as to the intention of the par- 
ties in entering into it. 

Previous to the usury act of 1819, if the parties con- 
sented to incorporate such premium into the body of the 
contract as part of. the principal, and give it the same 
effect under the immunities of the statute of 1818, I think 
they could do so. Perhaps, since the prohibitory act of 
1819, where they evidently intended it as a compromise 
or confirmation, they may have effected the object in ree 
lation to such contracts previously existing. But if pre- 
miums of this description be made the considerations of 
subsequent contracts, and the parties proceed under the 
conviction, as in this case, that they are legally due and 
recoverable, I hold the contract, pre tanto, void for want 
of consideration; that it is clearly nudum pactum. In the 
case of Brahan against Reeves referred to, we decided that 
money paid on such considerations by one not a party to 
the original contractycould be recovered back. The 
principles of relief are equally clear when payment has 
not actually been made, but promised; and I think the ad- 
vantage is in favor of the latter. The doctrine of defence 
for want or failure of consideration is the same, whether 
entire or partial, provided, in the latter case, the conside- 
ration consists of distinct items, or parts, depending on 
different facts, or principles, and susceptible of definite 
division and liquidation.. This principle is fully sustain- 
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ed by many modern decisions ; and where the relief can- 
not be had at law by way of defence to the action, it may 
be sought in some different form, 

As this view of the case was not discussed, I refrain 
from further comments upon it, remarking only, that if the 
amount of principal and eight per cent interest, was the 
sum due wn the bond, and it alone was the consideration 
of this defendant’s three notes for the larger amount, the 
excess can be precisely ascertained, and the:consideration 
severed with certainty, and perhaps the discount under a 
proper issue can be allowed in this action. ‘At any rate, 
I am of opinion, that this issue does not present the true 
merits of the case; and that justice would be rendered 
more difficult to attain, by rendering judgement for the 
plaintiff upon it. Under a different issue, the evidence 
of the defendant would be inadmissible, but I think the 
other testimony sufficiently shews the consideration; aod 
that the law of the case would be the same without it, or, 
if not, the defendant, by timely application, would be enti- 
tled to reliefin Chancery. My opinion therefore is, that 
the judgement below must be reversed, and the cause be 
remanded for further proceedings. A majority concur 
in the resu/t, on various grounds which they can best ex- 
plain. 


By JUDGE CRENSHAW. 


In this case I am of opinion, that the judgement should 
e reversed, and the proper judgement rendered by this 
Court. Buta majority of the Court not being of this 
opinion, I am necessarily constrained to yield my assent 
that the case be remanded. In arriving at this conclu. 
sion, I am not to be understood as adopting all the rea- 
soning and principles laid down by a majority of the 
Court, for in some of them I do not concur. 
Reyersed and remanded. 
Jupce GaYLe not sitting. 
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Gay_t etal. v. SINGLETON. 


1, The power given to County Courts over estates of deceased per, 

sons, does not entirely divest chancery of jurisdiction; particularly 
‘ where a matter peculiar to chancery is involved, in which case it 
takes jurisdiction of the whole subject. 

2. A bill should not be dismissed for improper parties, or for want of 
parties. Such defect is amendable at any time. 

3. ‘A mortgagee of slaves files a bill to forclose against an estate re- 
ported insolvent; his preference being lost by a delay of thirteen 
years, chancery will call in all the creditors and make distribution. 

4, Where property is sold by an administratrix, subject to a mortgage, 
and bought’ by herself at an inadequate price, which mortgage is 
afterwards determined to have lost its lien, the sale will be set 
aside. 

$. Commissioners may be appointed to audit claims of creditors, and 
to state an account with the administrator; but sufficient notice to 
creditors must be given, 

6. A decree ordering the sale of property in the hands of heirs, must 
specify and identify it. 


JUDGE TAYLOR delivered the opinion of the Court. 


The defendant in error, filed his bill against the plain- 
tiffs in the Circuit Court of-Monroe county, charging, that 
in the year 1811 he lent to Matthew Gayle, who, as well 
as the defendant, resided in South Carolina, eleven hun- 
dred dollars ; and to secure the payment thereof, took his 
bond, and a mortgage of fifteen negroes. The bond and 
mortgage were executed the 25th June, 1811, and the 
money intended to be secured thereby, was payable on 
the 1st day of the August next thereafter; that some 
time after, Matthew Gayle moved to the Alabama river, 
and within the then Mississippi Territory, carrying with 
him the negroes which he had mortgaged, the debt being 
still unpaid; that defendant frequently received letters 
from said Gayle afteg his removal, promising to pay the 
debt; that in the year 1820, said Matthew Gayle died 
intestate, leaving Mary Gayle, his widow, and Billups 
Gayle, John Gayle, jr. Levin Gayle, Lucinda Eastin, wife 
of Thomas Eastin, Maria Gayle, now Maria Woodson, 
a widow, and Matilda, wife of William F. Ware, his 
children; that Matilda’ Ware died before the bill was 
filed, leaving one child, Edward Ware; and that in Octo- 
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ber, 1823, Billups Gayie departed this life, leaving five JULY 1828. 
children, viz: Eliza Gayle, Scarboro Gayle, Billups Gayle, “~~~ 
Jane Gayle, since dead, and Rees Gayle; that when Mat- “7% 
thew Gayle died, he was possessed of the negroes mort- Sisietw. 
gaged to the defendant, their increase, and some others, 
subsequently acquired: thatafter the death of the said Mat- 
thew, administration of his goods, &c. was committed to 
Mary Gayle, his widow, and John Gayle, jr. one of his sons; 
and that said John Gayle, jr. took upon himself the princi- 
pal management of the estate ; that at a sale of the person- 
al estate of said Matthew Gayle, at which the said fifteen 
negroes and their increase were-sold, the said Mary Gayle 
and John Gayle expressly stated, proclaimed, and published 
to all persons attending the sale, that said negroes were 
sold subject to said ‘mortgage; that the persons who at- 
tended the sale with the view of purchasing, were by 
this circumstance induced to decline doing so; and that 
the administratrix, Mary Gayle, became the purchaser of 
all said negroes, at less than one fourth of what they would 
have brought if unincumbéred: that the said Mary 
Gayle afterwards died, having made her will, by which 
she disposed of the negroes purchased as aforesaid among 
her children ; that the will was made at the solicitation of 
the children of said Mary, as he, the defendant in error, 
believes, and under the assurance that her children, to 
whom she bequeathed the said negroes, would discharge 
the debt due to said defendant ; that the said John Gayle, 
jr. administrator as aforesaid, soon after the death of 
said Mary, declared upon oath, in the office of the clerk 
of the County Court of Monroe county, that the estate 
of the said Matthew Gayle was insolvent, the legatees of 
the said Mary Gayle having, in the mean time, got posses- 
sion of the negroes bequeathed to them as aforesaid; that 
the said John Gayle, jr. Leyin Gayle, Maria Woodson, 
Thomas Eastin and wife, and the representatives of Bil- 
lups Gayle, were, when said bill was filed, in possession 
of the said negroes; that no inventory or account of the 
sale of the estate of Matthew Gayle, deceased, has been 
réturned by the administrator. to the Court which grant- 
ed the letters of administration, and that the only secu- 
rity to the administration bond has since died insolvent. 
The prayer of the bill is, that the administrator may 
be decreed to pay the debt due to -him out of any money 
belonging to him as administrator; or that such of the de- 
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fendants as are in possession of the said fifteen negroes, 
and their increase, or any of them, may be decréed to de- 
liver them up; that'so many of them may be sold as may 
be necessary to satisfy the said mortgage; or that the mort- 
aged negroes may be decreed to be delivered up to the 
Sanden in error in satisfaction of his mortgage. 

There is alsoa prayer, that the surviving administrator 
may account, by shewing the manner he has administered 
the estate, producing an inventory of the goods, &c. which 
have come to his hands to be administered, and the value 
thereof, a list of debts due to and from the said Matthew 
Gayle at the time of his death, exhibiting the balance for 
and against the estate. There is also a prayer for gene- 
ral relief. 

The defendants to the bill are John Gayle, jr. the ad- 
ministrator, Levin Gayle, Maria Woodson, Thomas Eas- 
tin. Edward Ware, an infant son of Matilda Ware, deceas- 
ed, tormerly Matilda Gayle; Harriet'(Gayle, Eliza Gay le, 
Scarboro Gayle, Billups Gayle, and Rees Gayle, infant 
children of Billups Gayle. deceased. 

The bill was filed the 10th July, 1824. At the October 
term. 1826, it was amended, by making Edgar R. James, 
who married ‘iaria Woodson, after the bill was filed, a 
defendant. 

Samuel M‘Coll was by the Circuit Court appointed 
guardian ad /item of the infant defendant Edward Ware, 
and answered in the usual way. 

John Darrington was appointed guardian ad litem to 
the four infant children of Billups Gayle, and answers at 
length, admitting every * thing charged in the bill, and 
shewing that he is the agent for the defendant in error. 

It no where appears who Harriet Gayle is, or how she 
came to be made a defendant. It seems, however, that 
she is an infant, as Z..Merriwether is appointed her guar- 
dian ad litem. 

Judgements pro confesso are rendered against Levin 
Gayle, Phomas Eastin and wife, and the guardian of Har- 
riet Gayle.. James and wife answer, declaring ignorance 
as to all the charges in the bill, and praying proof, &c. 

The answer of John Gayle, jr. the administrator, ad- 
mits the debt to be due, and the execution of the bond 
and mortgage as stated in the bill, except the considera- 
tion, which is stated in the answer to have been the transe 
fer by the defendant in error to Matthew Gayle, the des 
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cedant, of a demand on one Thomas Livingston, forthe JULY 1828, 
amount specified in the bond. This respondent further © 
a:ers in his answer, that the negroes specified in the mort- . < 
gage were on the Alabama river as early as 1810, and Singetom 
sometime before the execution of the bond and mortgage; 

and that this was known to the mortgagee at the time the 

debt was contracted. He admits that he often heard the 
decedant M. Gayle, in his lifetime, say that he owed the 

debt, and express a wish to pay it. He states that at the 

time of the sale of the negroes by the administrator, he 
informed the company who were in attendance at the sale, 

that the said negroes had been mortgaged to the defen- 

dant in error, but that the estate would be fully able to 

pay the debt for which they had been mortgaged ; that he 

was induced to do this by a knowledge that, through the 

agent of the defendant in error, it was a matter of nota- 

riety that this mortgage existed, and a belief that all those 

present were apprised of it. For the purpose of obviat- 

ing the effect which this might have, he made this state- 

ment; and he did believe at the time, that the estate would 

be sufficient to pay the demand. He admits that Mrs 

Mary Gayle became the purchaser of all the negroes, and 

appends to the answer an account of the sale, by which it 
appeared that eighteen negroes were sold for the sum of 
twenty-three hundred and ten dollars. This purciiase 

was made by the said Mary Gayle, subject to whatever 

effect the mortgage might have. It is also admitted in 

the answer, that Mary Gayle disposed of the said negroes 

by her will; but it is denied that she was induced to 

make this will by her children, or any one; or that as far 

as he knows, any assurance was given to her by any of 

her children, that the debt of the defendant in error should 

be paid ; but alleges that the reason assigned by her for 
making a will, was her wish to give to Edward Ware 

more than the law would entitle him to receive as a dis- 
tributive share; and to secure to her daughter, Maria 
Woodson, her portion, so as to prevent her husband from 

wasting it. The answer also states that the children of 

Mary Gayle are in possession of the estate which she 

left, the father of Edward Ware, and Maria Woodson 

(now Maria James) holding the principal part; that this 
respondent is ignorant what has been the increase of the 

said negroes purchased by Mary Gayle as aforesaid ; ade 

mits that respondent has two of the negroes in his pos- 
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session, viz, Tom and Bob, which he -  sappar of Levin 
Gayle, who bought them of Mary Gayle ; and that ano- 
ther, viz, July, whom he considers as belonging to the es- 
tate of Mary Gayle, deceased, and to whom he has no claim, 
is also in his possession; that the estate of Mary Gayle 
remains unadministered, by reason of the executors ap- 
pointed to execute the will, having refused to do so; that 
this respondent took upon himself the entire manage- 


‘ment of the estate of Matthew Gayle, deceased, and Mary 


Gavle did not meddle at all with it; that Mary Gayle 
did not pay over the purchase money of said negroes, 
nor has she since paid it; she gave her notes, which were 
in respondent’s hands. ‘The answer further states, that 
nothing was due to the estate of Matthew Gayle when he 
died, except a debt from William F. Ware, who was to- 
tally insolvent ; and possibly a small amount from the ad- 
ministrator of Billups Gayle, deceased, though this is not 
ascertained, as no settlement has been made with him; 
that the perishable property of Matthew Gayle, deeeased, 
sold for $392 75, which was also bought by Mary Gayle, 
as is shewn by the exhibit, A, which accompanies the an- 
swer ; and that he held, at the time of his death, a tract 
of about five hundred acres of land, purchased by him 
of the Government, on which he had paid one fourth of 
the purchase money, and for which he obtained certifi- 
cates from the the land office ; that the crop of the year 
in which said Matthew Gayle, died, was made jointly 
with said Levin Gayle, to whose answer reference is made 
on this subject. The answer further states, that Billups 
Gayle was one of the securities in the administration 
bond, whose estate is wealthy. 

Exhibit C. which accompanies the answer, contains an 
account of the debts which it is alleged had been pre- 
sented to the administrator for payment, and which had 
not been paid, amounting to $10,804 724; and exhibit D. 
is an account of the moneys which the said administra- 
tor alleges he had paid away, amounting to $2,297 553. 

Atthe March term, 1827, of the Circuit Court, an in¢ 
terlocutory decree was made, by which, on acccunt of its 
having been considered by the chancellor that the mort- 
gage of the defendant in error had lost its lien as between 
him and the other creditors of the estate of Matthew 
Gayle, deceased, on account of the length of time during 
which the negroes covered by it had been left in the 
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‘possession of the said M. Gayle, deceased, it was ordered 
that commissioners be appointed “ to examine and audit 
the claims against the estate of the said M. Gayle, deceas- 
ed, and that they report on the same to the next term of this 
{the Circuit) Court; and it was further ordered that the 
said commissioners give notice in the newspaper printed 
in Claiborne, requiring all persons having claims against 
said estate, to present the same within three months to 
the said commissioners, in order that the creditors of said 
estate may receive their equal dividend with the com- 
plainant.” 

On the 20th October, 1827, the commissioners reported 
that several persons, viz: David Richardson, John How- 
ard, Smoot and Darling, Felder and M‘Neal, had exhi- 
bited satisfactory evidence of debts due to them, amount- 
ing in the whole to $3,472 50, including interest up to 
the 8th of that month, which were added to the demand 
of the defendant in error, amounting, including interest 
up to the 8th March, 1828, to $2,376 51, made $5,849 51, 

There is also in the record, a statement of one Thomas 
English, received as evidence by consent of the counsel 
on both sides, which proves the circumstances of the ad- 
ministrator’s sale, as they are admitted in the answer, ex- 
cept in this, that it states the grown negroes generally to 
have been bid off, agreeably to his recollection, at an 
average price of about fifty dollars. 

At the February term, 1828, a final decree was ren- 
dered. Preceding this decree, and as the ground of it, 
many facts are stated to be admitted in the answer of the 
administrator, and to be sustained by other parts of the 
record, which I do not consider to be thus admitted or 
sustained. By the decree, the defendant in error, and 
each of the creditors, in whose favor the commissioners 
reported, have the amount of their debts, including in- 
terest and the costs, adjudged in their favor against the 
plaintiffs in error, collectively, “to be levied of the personal 
estate of the said Matthew Gayle, deceased, in the hands 
of his said administrator and heirs;”* and executions 
were ordered to issue for the collection of those several 
sums. It was further decreed, that if the sale of the 
personal estate did not produce a sufficient sum to pay 
and satisfy those debts, then upon the return of the exe- 
cutions by the sheriffs, the commissioners appointed by 
the interlocutory decree, were required to proceed to 
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sell the real estate of said) Matthew Gayle, deceased, or so 
much thereof as would, when added to the proceeds of 
the personal estate, satisfy said debts ; and in the event of 
a deficiency in the proceeds of both the personal and real 
estate to pay the whole of said debts, &c. then the sums 
raised by the sales, were decreed to be apportioned among 
said creditors in proportion to the amount of their several 
claims. 

Several errors are assigned, the first of which is as fol- 
lows: “* The Court below erred in not dismissing the 
complainant’s bili when submitted on the bill, answers, 
and exhibits, for a hearing.” 

To support this assignment, two positions are taken: 
ist. That the Court of Chancery has no jurisdiction of 
the cause, the County Court being adequate to afford am- 
ple redress; and, 2nd. That other parties should have been 
made defendants to the suit, to wit: the persunal repre- 
sentatives of Billups Gayle, and Mary Gayle, deceased. 

Except the features of a case be in some respects pecu- 
liar, this Court would be inclined to confine heirs, distri- 
butees and creditors of decedents’ estates, to the County 
Court, as it is believed, that in the general, that tribunal 
affords a cheap and speedy remedy to such persons. But 
certainly many cases may arise in which that Court could 
not afford a sufficient remedy, and in such cases, a resort 
to Chancery becomes necessary. Although we are not 
willing to say that the two jurisdictions are concurrent, 
yet we feel no difficulty in determining that the powers 
which have been vested in the County Court in these cases, 
has not entirely diyested Chancery of its jurisdiction. 
But in the present case, the defendant in error filed his bill 
to foreclose the mortgage ; this object could alone be ef- 
fected by a Court of Chancery. It is true, it was decid- 
ed. and the decision was a correct one, that by his negli- 
gence he had given other creditors an equal claim upon 
the property, covered by the mortgage, with himself ; yet 
this mortgage was good against those claiming as distri- 
butees of the mortgagor, and the defendant had a right to 
believe that he would obtain the relief which he sought in 
Chancery. It was by the proof of facts with which he 
cannot be presumed to have been apprized, that he failed 
in his object. As, however, that Court was compelled 
to deny the defendant this relief, from circumstances 
which he cannot be presumed to have been apprized of, 
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and as prima facie, his case afforded one for a decree in JULY 1828. 


his favor, it is believed that jurisdiction of the whole 
matter was drawn into that Court, and it was authorized 
to render a decree for the debt, or such part of it as the 
defendant was entitled to recover. 

On the other ground, it is believed the Court would 
not have been authorized to dismiss the bill. In no case 
can this be done, either because there are too many or not 
enough of parties to the suit. If too many, it will of 
course be dismissed as to those who should not have been 
included; if too few, this is matter of amendment at any 
stage of the proceedings. The first assignment of error, 
therefore, is not sustained. 

The second and third assignments are, “that the Court 
below erred in rendering the interlocutory and final de- 
crees.” 

After the Court of Chancery properly obtained juris- 
diction of the case for any purpose, it was certainly right 
that it should retain it until a final decree with regard tu 
the whole interest of the parties in the subject matter of 
dispute. - The insolvency of the estate of Mathew Gayle, 
deceased, was opposed to the recovery of the whole of 
the defendant’s debt. Whether that insolvency was suf- 
ficiently proved, I will not now stop to inquire. By our 
law, no distinction in the grade of debts is known; every 
creditor, whether by bond, or account, comes in for an 
equal distribution, in proportion to the amount of his 
claim. Chancery never favored the common law distinc- 
tion with regard to the grade of debts. So soon, there- 
fore, as the insolvency of the estate of M. Gayle, deceased, 
was proved, it became necessary to call in the other cre- 
ditors to ascertain what amount the defendant was enti- 
tled to recover; and this being done, a final decree as to 
the rights of all should have been rendered. But itis be- 
lieved that the proper steps were not taken in the Court 
below to effect this object. ~The appointment of commis- 
sioners, by the interlocutory decree, to receive evidence 
of the claims which should be exhibited by the creditors 
of the decedant, was correct; but the notice which these 
commissioners were required to give was insufficient. [| 

would not be understood to say, that the mode and time 
prescribed for commissioners appointed on a report of 
insolvency to a County Court, must be followed strictly 
by a Court of Chancery in similar cases, yet it would 
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JULY 1828. probably be as well, generally, to conform to the statute 

"~~ in these respects as near as the circumstances of the case 
Gayle et al . . ° ° ° 

— will admit of. But in the present case, it was required 

Singletom that “notice should be given in a newspaper printed in 

Claiborne, requiring all persons having claims against 

said estate, to present them within three months.” The 

number of times this notice is to be published, is not spe- 

cified. Once would fully comply with the requisition of 

the decree. In this, we think there is error. The notice 

is not required to be such as would afford to creditors 

generally an opportunity to be informed of it. The de- 

cree leaves too much in the power of the commissioners. 

But in the final decree, still more fatal errors are com- 

mitted. Itis rendered against the defendants generally, 

without specifying the property in the hands of each ; and 

it requires sheriffs, by virtue of executions, to levy on 

and sell particular property, without affording them the 

means of identifying that property. The sheriff is an 

officer never used by Chancery, to carry such decrees as 

the present, into execution. Where a sum of money is to be 

collected out of the general property of an individual, he is 

well calculated to perform tne duty ; but where particular 

property is subjected to the decree, it is not practicable 

for him to have any legal method of identifying the pro- 

perty. A party may, if he choose, point out such pro- 

perty, yet he may not, and the decrees of the Court are 

not to depend upon such contingencies. The Court below 

might have appointed such person as it thought proper, 

as acommissioner to execute the decree, but there should 

have been evidence before the Court of the persons who 

held the property, and they should have been required to 

deliver it up, for the purpose of being disposed of agree- 

able to the decree. In ordering the sale of the land also, 

there is a material defect. Itis no where identified. The 

commissioners are ordered to sell the real estate, without 

knowing by any thing but some other information than 

any which is given them in the cause, what they are to 

sell. There is also error in decreeing the property to be 

sold for cash. It is my opinion, that the Court had not 

the power to order the land to be sold on a shorter credit 

@ Laws Ala. 32% than twelve months, “ and that every reason exists for a 

sale of personal property, ordered under the circumstances 

of this case, to be made on accredit, which could in any 

case. There is also error in not ordering an account of 
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the moneys which the administrator had disbursed. He JULY 1828. 
f A A 


alleges in his answer, that he had’ paid out upwards o 
two thousand dollars, vet the whole property of the es- 
tate is ordered to be sold without taking these payments 
at all into consideration. A decree is rendered against 
Harriet Gayle, when it no where appears that she had any 
interest in the matter in controversy ; and this decree is 
upon a judgement pro confesso, after she is admitted to be 
an infant, by the appointment of a guardian ad litem, to 
answer for her; which is certainly erroneous. The de- 
cree also, is against Mrs Eastin, when her husband only. 
is made defendant to the bill. There is no notice taken 
of the notes given by Mary Gayle for the negroes bought 
by her at the sale, which as to them, is implied by, though 
not expressly set aside; these notes should have been 
cancelled and filed in the office, so far as the sale was 
avoided. It is thought best not to decide whether a pur- 
chase by an executor or administrator, at his own sale, 
would in all cases be void. There is no difficulty felt 
however, in coming to the opinion, that considerable in- 
adequacy of price in such purchase would, of itself, be 
sufficient to set aside such a sale; and if that inadequacy 
arises from a belief that there was a lien covering the 
property, which on investigation at law, was found not to 
be the case, it would be cause for setting aside the sale, 
in order that abuses might be prevented. In this instance, 
the administratrix became the purchaser, under the belief 
that the mortgage must be satisfied ; and that she was, in 
additition to the price bid, bound to pay the debt due to 
the defendant. From this circumstance, the sum bid was 
greatly less than the negroes were worth. It is deter- 
mined that the mortgage gives no preference to the de- 
fendant over other creditors. The only legal result must 
be, that the sale under the proof, &c. in this case, would 
have to be set aside, and the negroes sold for what they 
will bring on the legal credit, without such incumbrance ; 
bu: as the case will be open for additional evidence, this 
point is left open for the decision of the Circuit Court. 
This at once completely sustains the jurisdiction of the 
Court of Chancery, as the County Court would have no 
power to set aside the administrator’s sale. 

The answer of John Darrington is a great departure 
from his duty as guardian ; and although it might not of 
itself be cause of reversing the decree, yet it probably 
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would be best that the agent for the defendant should 
not, after it is ascertained that he is such, be continued as 
guardian ad litem, to one of the infant plaintiffs. 

It is unnecessary to consider the other assignments. 
The decree must be reversed, and the cause remanded ; 
each party in the Court below having leave to amend, if 
under the decision, it should be. thought necessary to 
do so. 

Tue Cuier Justice not sitting. 

K+ try and Go_prxwairte, tor the plaintiffs in error. 

Parsons, for the defendant. 





Wricut v. SPENCER. 


1. Trover lies against an officer who seizes property by virtue of 
process, but sells it without giving due notice. 

2. In such action, the measure of damages is not the value of the 
article, but it is the deficit in the price the article should have pro- 
duced. 


Tuts was an action of trover and conversion, brought 
by Spencer against Wright, in the Circuit Court of ‘Tus- 
caloosa county. to r cover the value of a horse. 

On the trial, the defence, under a plea of justification, 
was, that the detendant had taken the horse as an officer, 
und-r an attachment, and had sold him under an order 
nade by the. justice issuing the attachment, directing 
fificen days notice to be given of the time and place of 
such sale. The Court charged the jury, thai where an 
officer justifies on the ground of legal authority, they 
must be satisfied that he had conformed to that authority; 
and that if he had sold with. ut giving the notice required 
by law, that the sale did not change the right of property, 
and this action could be sustained. To this charge, the 
counsel for the defendant excepted. Verdict and judge- 
ment for the plaintiff. 

Wright here assigns as error, the charge given in the 
Court below. 
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SHORTRIDGE and E tis, for the piaistif i. error, cons 
tended that trover did not lie, aud that if it did the 
charge was too broad. 


Barton and Stewart, for the defendant. 


JUDGE WHITE delivered the opinion of the Court. 


Iv is certain that the process of the law will protect 
the officer who pursues it, but if he misuses or abu_es it, 
‘that protection is taken from around him: notwithstand- 
ing, then, in this case, the original taking may have been 
lawful, if the defendant was guilty of a misfeas:nce, he 
thereby became a trespasser ab initio. A misfeasance is 
the improper performance of some act which might law- 
fully be done. The defendani here hid a right to take 
and sell the property, but was bound to do it as directed 
bylaw. If. then, he sold without the legal advertisement, 
it was the improper performance of an act which m: ght 
have been lawfully done ; and he was, according to strict 
definition, guilty of a misfeisance. By this he was ¢lis- 
mantled of his protection, and made a trespasser from 
the beginning. There can be no question but that he was 
li ble to the action of trespass. In such an action, the 
plaintiff must shew either an actual possession, or a gene- 
ral right of property which would diaw to it a construc- 
tive possession at the time of the trespass committed. 
Then, if trespass were the action, the objection that the 
offcer’s having taken possession divested the property, 
would not avail. For though true to a certain extent, 
vet the misfeasance on his part would revest the property 
in the original holder, and the law would consider it as 
having been there from the beginning. Now, in an ac- 
tion of trover, as well as in trespass, the plaintiff must 
prove either actual possession at the time of conversion, 
or a right of property, which gives constructive posses- 
sion. In these particulars, then, ‘he actions resemble each 
other ; aad if in trespass the first taking by the officer, and 
his qualified property, would not interpose a bar by rea- 
son of his subsequent misfeasance, I cannot see why it 
should create the difficulty contended for in trover. The 
taking of the property tortiously comnsti'utes a conver- 
sion, and the party injured may waive the trespass, and 
bring trover. If, however, he deliver the property hira- 
self, or the defendant by lawful means gains the posses- 
73 
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sion, the plaintiff is bound to prove a demand and refu- 
sal, an actual conversion, or an abuse of the trust reposed ; 
or authority given, to the prejudice of his rights. Ji, this 
case the defendant did abuse his authority, and that too, 
to some extent at least, to the injury of the plaintiff: there 
was then acconversion. Nor. is italways necessary, that 
the plaintiff should be injured to the full amount of his 
property on the one hand, or that the defendant should 
have appropriated the gods to his own exclusive use on 


the other. For though the plaintiff may have regained’ 


the possession of his property, he may nevertheless r. co- 
ver in this form of. action, to the extent of the injury ac- 
tually sustained ; and if A deliver goods to B, and he 
deliver them over to a third person, without authority, it 
is a conversion on the part of B; or if B receive goods 
as a carrier, consigned to C, and he by negligence lose 
them, or even by mistake deliver them toa wrong person, 
he is liable introver * From all which it is manifest that if 
the authority to possess goods, given either by the owner 
or the law, be by any positive act abused, it is a conver- 
sion, and trover will lie ; and the recovery will, as in tres- 
pass or case, depend on the extent of the injury; with 
this limitation, that in trover you cannot recover beyond 
the value of the property converted, and interest on that 
value. For these reasons,I think that this action was 
well brought; and therefore, that the first objection is 
badly taken. 

The charge of the Court, however, is manifestly too 
broad in this, that it states that the sale by the defendant, 
without notice, did not change the right of property. We 
think that the sale, even though made without notice, 
would vest the property in the purchaser, though at the 
time of such sale, the plaintiff had such a right as would 
enable him to maintain this action for the conversion 
which was then committed. Besides, this charge had a 
direct tevdency to induce the jury to give damages to the 
full value of the property, which we think in a case like 
this, where it was sold to pay his debt, should not have 
been recovered, but that he should have received a com- 

ensation for the diminution in price produced by the 
irregularity of the defendant, in not giving the proper 
notice. For this last error, therefore, the judgement must 
be reversed and the cause remanded, 

The Cuizr Justice not sitting. 
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J.and J. Jacxson v. N. and J. Wapnpitt. 


Covenant lies on a promise under seal to pay a sm certain, to be dis- 
charged in good current bank notes. 


James and Joun C. Jackson, brought, in the Circuit 
Court of Franklin county, an action of covenant against 
Noeland John C. Waddill, to recover on an obligation 
under seal, whereby thev promised jointly and severally 
to pay to “Nathaniel P. Russel, his heirs or assigns, the 
sum of two hundred dollars, to be discharged in good cur- 
rent bank notes,” ind which was assigned to the plaintiffs. 
To the declaration, which was in the usual form, the de- 
fendants demurre '; :nd at the Apri] term,1827 the demur- 
rer was sustained, aud judgement given for the defendants, 
on the ground that covenant could not be sustained on this 
instrument. 


Hopkins, for the plaintiffs, assigned for error, “that 
the demurrer was wrongfully sustained,”’ and submitted 
the cause. 


CoaLTER, for the defendants. 


By JUDGE VPAYLOR. 

CoveENANT is a remedy calculated for the recovery of 
damages for the breach of a contract under seai, * The 
declaration in this case sets out a contract under seal, 
which it avers his been broken by the defendants; then 
covenant certainly might be sustained on this instrument, 
even were it admitted that a specified sum was payable 
by it, for damages might be recovered for the breach of 
it. In that case, it is true, the law would define the 
amount of the damages, viz, the sum agreed to be paid, 
with legal interest thereon, but this certainly could not 
vary the case. There are many instances in which debt 
and covenant ‘are concurrent remedies; see 1 Chitty’s 
Pleading 110 and 111. We are there also informed, that 
an action of covenant has been sustained on a bond, though 
debt is the usual remedy. 

but chis is an instrument on which I think the action 
of debt could not be supported. — It is not an alternative 
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promise by the defendants, but a positive stipulation to 
pay current bank notes; for certainly there can be no dif- 
ference in an undertaking to pay two hundred dollars, “to 
be paid in current bank notes,” or “to be discharged in 
current bank notes.” -In either case it is precisely deter- 
mined that payment is to be made in current bank notes, 
and it would be necessarv, under former decisions of this 
Court, that a jury should determine what damages the 
plaintiffs have sustained by the breach of the covenant; 
and the measure of those damages would be the value of 
two hundred dollars of current bank paper in specie, at 
the time the instrument matured, with interest thereon, 

On the last point, a majority of the Court are with me, 
but we unanimously agree that the action is not miscon- 
ceived. 

Reversed and remanded, 
JupGE CrENsHAw not sitting. 





Pretricrew v. Prrricrew. 


1. When the same plea may be pleaded, and the same judgement 
rendered, on two counts in a deciaration, there is no misjoincer. 
2. Debt lies in this state against an executor, for the recovery of a 
legacy, though the most appropria e remedy is in chancery 

3. In debt against an executor for a legacy which is in his hands. the 
judgement is de bonis propriis. 

4 ‘ocharge an executor in his own right, even where the promise 
must be in writing, it need not be so averred in the declaration 

§ The act et 1812, giving a summary remedy by petition to the 
* ounty Court to recover a legacy, is cumulative to that of 18U3. 

6 Ona general demurrer to a declaration containing two counts, if 
one is good the demurrer will be overruled. 

7 Indebt, judgemeit on demurrer, by default or ni/ dicit, the Court 
may render final judgement without writ of inquiry. 


Haritet G. Petticrew, an infant, by her guardian, 
broug:t an action of debt in Greene Circuit Court, against 
John Pettigrew, ‘to recover a legacy. The writ was 
against the defendant without naming him as executor, and 
was endorsed to recover a legacy bequeathed to her by 
her father, of whom the defendant was executor. The 
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declaration contained two counts. The commencement JULY 182s. 
was against the defendant generally, * that he render un- 7 Sieg 
to said plaintiff the sum of $1,600, which he owes,to and o's. 
from her unjustly detains.” The first count averred that 
E. Pettigrew, in March, 1821, in South Carolina, by will, 
made the defendant his sole executor, and directed. him 
to sell his real and personal estate, and to divide the mo- 
nev arising from such sales between his wife and two 
children, share and share alike; that the plaintiff is one 
of said children; that he afterwards died there ; that the 
defendant took upon himself the executorship ; that goods 
and real estate to the amount of $4,800 and more, came 
to his hands, and were by him sold for that amount and 
upwards: that there remaining in his hands, after paying 
all claims and charges against the estate, and all expenses 
of executorship,. the sum of $4,800 of surplus money, that 
by reason of the premises, he became liable to pay the: plain- 
tiff $1,600, being her share of said sum so bequeathed, 
on request; and being so liable, the defendant then 
and there undertook and agreed to pay said sum of 
$1,600, when requested, whereby an action had accru- 
ed,” &c. The second count was a common count against 
the defendant individually for $1,600, money had and 
received. The declaration concluded against the defen- 
dant individually. The defendant demurred generally 
to the declaration, and the Court, at September term, 1826, 
overruled the demurrer, and age A judgement final 
against the defendant generally, for $1,600 the debt. and 
$128 35 damages, being the int erest accrued from the 
issuance of the writ. 

The defendant below in this Court assigns the follow- 
ing errors: 1. The overruling the demurrer. 2. That 
there was a misjoinder of counts, the first being against 
the defendant in his representative character, and the se- 
cond in his own right. And 3. That judgement final was 
rendered without writ of inquiry. 


Pettigrew. 


Barton and Ketty, for the plaintiff in error, argued 9 
on the following points: 
That the declaration was bad for a misjoinder of 
counts ; that the facts averred in the first count, charged 
the executor de honis testatoris,and the second de bonis 
propriis ; ° that the executor is not chargeable for pay- ai Saund, 111, 
ment of a legacy out of his own estate, unless he promise 4 ‘Ser Statute of 


Yrauds, Laws 


in writing, and that no such promise is averred.’ The Ala. p24. 
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rights of the other legatees are involved, and they should 
be joined. No request to pay is averred, nor any final 
settlement of the estate in the Court of ordinary or else- 
where. The statute of 1812, * provides. that any person 


" entitled to distribution, may, after twelve months from the 


granting of letters obtain the same by order of the Coun- 
ty Court, on giving a refunding bond to secure the pay- 
ment of such after claims as may be recovered against 
the executor. There is no averm. nt of such bond and 
security being given, and an executor is not liable with- 
outit. The statute protects him from an action at _, 
unless such bond is given. 

2. That debt was not the proper remedy, nor iadinadl 
any action at common law. An action of debt will not 
lie to recover a legacy. * Substantial justice cannot be 
done to all parties concerned in this form of action. The 
action of debt being for a specific sum, it cannot be 
brought until there has been a settlement, whereby 1” 
sum is ascertained. If an action at law lies at all, 
must he the action of account, under the statute of eas ¢ 
which is a much more appropriate remedy. “ Debt on 
simple contract does not lie against an executor. 

3. The judgement should not have been final, but a 
writ of inquiry should. have been awarded. ° The sta- 
tute,’ can be of no avail in this case, as there ‘is not a 
writing ascertaining the sum due. Upon what principle 
then could interest be given? 


Van DeGraarr, for the defendant in error. 

We contend there is no misjoinder of counts ; ‘and if 
there is none, and one count is good, the demurrer being to 
the whole declaration, the Court should give judgement 
on the good count. But if there is a misjoinder, or if 
there is no one good count, judgement of course should 
have been for the defendant below. 

There was no misjoinder. The judgement on either 
count would be de bonis prepriis ; and where the judge- 
ment is che same, there is no misjoinder. * It is said, the 
second count is against the defendant in his own right; 
beth are so. The writ is against the defendant indiy idu- 
ally, in the debet and detinet ; the first count is also in «he 
debet and detinet, and commences and concludes without 
naming the defendant as exccutor. Is not this the way to 
charge a defendant in his own right? 

But suppose the case made out in the first count is one 
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in which the defendant could not lawfully be charged, 

otherwise than as executor, the consequence would sim- 
ply be, that the count would be defective, but there would 
be no misjoinder. “ Suppose an executor is sued in his 
own right, on a note of his testator, and on his own note, 
in the same action, in two counts; there would be no 
misjoinder, but one count would be bad on demurrer. 

We insist, however, that the facts averred in the first 
count, do proyerly charge the defendant in his own right. 
He is charged with having actually received $4800 over 
and above all expenses and claims, $1600 of which are 
due to the plaintiff, which he refuses to pay. Whena 
claim exists against an estate, independently of assets, 
an executor is chargeable only in his fiduciary character. 
But when the claim is founded upon the existence of as- 
sets, and is commensurate with them, he is chargeable 
personally ; he has in tact recez-ed money for the plain- 
tiff’s use, and is as much bound as if the money was re- 
ceived through any other agency. If he was bound as 
executor only, the amount of the recovery would not de- 
pend on the quantum of assets received, but here the 
very existence of the claim depends on assets, and the ex- 
tent of recovery on the extent of the assets received. 

Again, if this count charges the defendant in his re- 
presentative capacity, the judgement would be de bonis 
testat ris. Where that is the judgement, plene adminis- 
travit is agood piea. Now this plea admits the claim to 
be good, but denies assets to satisty it. What figure 
would such a plea make on this record? It would be an 
absurd sefence to the first count. Such a plea may be 
confessed, and judgement taken of assets in futuro; 
how would such a judgement fit such a count? The re- 
ception of subsequent assets would only increase the 
difficulty. On nit debit to the first count of this declara- 
tion, the plaintiff must prove assets, and recover tor so 
much as he proves, 

It is then clear, that the first count not only does, but 
should properly charge the defendant personally ; then 
there was no misjoinder. 

No objection can be made to the second count; it is 
acount in debt for money had and received, taken from 
the form in Chitty. Debi will undoubtedly lie for money 
had and received, as well as indehtitatus assumpsit; ° in 
truth, indebutatus assumpsit will not lie where debt does 


583 


JULY 1828, 
— ~~. 
ee saad 


Feniguen, 
a 1 Chitt. Pj, 197, 


b Comyns Dig ti- 
tle Dett, and 2 
Chitt. "1, for the 
common counts 
in debt, 

















584 CASES DETERMINED IN THE 
JULY 1823. not. Hence the plaintiff ought to have recovered on the 
Toney second count any amount of money which he could prove 

“the defendant had received to his use, up to $1,600. 

— It may be contended that the second count is bad for 
want of predicate to found it on, in the endorsement on 

the writ. But no oyer is craved of the writ or endorse- 

ment, and the count cannot on the demurrer travel be- 

vond the declaration. It reaches the first bad pleading, 

a2 Salk. 653, 1 but does not go into the writ, * and this Court has deter- 
ua Pi. Mined frequently that the endorsement will not be looked 
into to reverse a judgement. But suppose we go back 

to the endorsement, it does in fact furnish a predicate for 

the second count. Could not a legacy be recovered un- 

der it, on proof of a pecuniary legacy, and of the defen- 

diunt’s assent to it, or of an undertaking in writing to pay 

a certain gum described asa legacy? Most assuredly a 

recovery might be had on the second count at common 

5 Cowper2zs4,289, law, ? and it weuld accurd with the endorsement on the 

writ. Lord Mausfield, in the celebrated case of Moses 
¢ / Burrows 1010, against M-Larland, ‘ declared that the common counts 
— were most beneficial to both parties; the plaintiff could 
not recover unless upen proof cf his whole case, he was 

equitably entitled to recover, and the defendant could go 

into any equitable defence to shew, that ex equa et bono, 
the plaintiff ought not to recover. A promissory note 
may be recovered under a money count, the maker be- 
= 3 ing regarded as having enjoyed a receipt of the amount 
Jobu. 90, 2Serg, for the pavee’s use. «So, on 2 common count for work and 
ond Rawle ses labor, a special agreement may be recovered on, if per- 

e1Chitt, Pi, formed. ¢ 

’ If those views are correct, the judgement was proper, 
if We had no statute providing for the recovery of a le- 
gacy by action at law. But both counts are good, because 
in this State, by a statute passed in 1803, an action at 

law may be maintained for a legacy without the previous 

flaws Ala. 33% assent of the executor. / In this our State is not singular ; 
eile: tania! imilar neeeag? having been passed in New-York and i in 

a. 14, Pennsylvania. ® 

The counsel for the plaintiff in error refer to a statute 

hLaws Ala. 33s,» ssed in 1812, “ nip par. a New and summa'y reme- 
dy tor the recovery of a legacy ; and they insist upon such 

an interpretation of this statute as weuld apply the re- 

strictions which it imposes on the summary remedy it ins 


d3 John. eases 5. 


JN 
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troduces, to all other remedies. Thisis opposed to ail rules 
of construction applicable to the suvject.. The statute is 
cumulative : it does not abolish or affect those re:nedies 
for the recovery of a legacy which existed previous to 
its passage. “ But suppose we give to the act of 1812, the 
most latitudinous construction possible, and agree that 
since its passage, no action in chancery or at law, either 
at common law, after the executor’s assent, or under our 
statute without his assent,,can be commenced until 
twelve months have expired from the grant of his letters 
testamentary, nor until bond be given or final settlement 
made. Then, if an action should be improperly com- 
menced in respect to any one or all of these particulars, 
it would be matter of defence, and should be pleaded. 
The plaintiff's proceedings may be silent in relation to 
them, until they are brought to the notice of the Court 
by plea. Anadministrator cannot be sued lawfully until 
after six months have expired from the granting of his 
letters. Yet,if suit be instituted too soon, he cannot de- 
mur, but must plead she fact. So here, if bond ought to 
have been given before suit brought, and was not, the de- 
fendant ought not to demur. Again, the statute does not 
require the bond to be given before suit brought, but only 
before the defendant is actually compelled to pay the le- 
gacy. Would not the correct practice under it be to ren- 
der judgement and stay execution until bond be given? 
But let the statute be construed as it will, we might have 
proved under the common count, if necessary, that bond 
had been given, and that twelve months had expired. 
Therefore, the demurrer was correctly overruled. 

It is contended also that if the judgement should have 
been for the plaintiff at all, itshould not have been final, 
but only interlocutory ; and that a writ of inquiry should 
have been executed. The statute ? is referred to for the 
purpose of sustaining this position. Now this is not a 
restraining, but an enabling statute, as appears from its 
context. It dispenses with the writ of inquiry where it 
was necessary at common law, but it does not render it 
necessary where at common law it was unnecessary, The 
judgement in debt, on nil dicit, or on demurrer, when for 
the plaintiff, is always final, “hat the plaintiff recover his 
said debt,” &c. so are all the precedents. There is no case 
im which itis necessary, in debt, to execute a writ of ine 

74. 
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JULY 18%. quiry, except in proceeding upon the statute on a penai 
“~*~ bond : the statute converting the action of debt into cove- 
¢ Pettigrew a 
v. nant. 
Pettigrew. 
@1Saund p. 58. 


nip. 281.2 By JUDGE WHITE. 


Jacobs Law Dic. : 
- 242-3, title Tr is insisted in the first place, that there is a misjoin- 


urrer. 


Black 1 Chitt. . . : oes 
Fr aes, 109, 253. der of counts ; that the defendant belowis charged in the 


TTR. 4 first count as executor, and in the second in his indivi- 

28aund.105,107. dual character. Chitty, in his first volume, ° says that the 

binck. 352, 592, question of misjoinder of counts depends on the form of 

8 Page 197. the action, rather than on its subject matter; and that 

when either the same plea may be plead to all the counts, 

or the same judgement may be rendered on them all, 

though they may require different pleas, they may be 

ePage22. = =joined. Again,in Cowper’s Reports, ° Justice Buller, in 

stating the difference between charging a defendant in his 

fiduciary character of executor, and personally, says, that 

in the former case he is named as executor in the begin- 

ning of the declaration, and afterwards stated to be liable 

as such; but in the latter, he is charged generally, as any 

other person, and a general charge is a personal one. Now, 

without adducing any other authorities, if we test the 

first count in this. declaration by these rules, I think it 

will be found to contain a personal charge against the de- 

fendant. He is charged in the dedet and detinet ; is not 

named in the beginning of the declaration as executor, 

and although afterwards, in alleging the facts out of which 

his liability arose, it became necessary to state that he 

was appointed executor, took upon himself the execution 

of the will, sold the property, &c. yet the form of the ac- 

tion, in all its aspects, is evidently against him in his in- 

dividual character. The plea of nil debet would have 

answered both counts, and the judgement upon each 

would be de bonis propriits. There is clearly then, no 
misjoinder of counts 

It is, however, urged that the first count is in itself de- 

fective in several respects. In the first place, this defect 

is said to consist in not stating the promise to pay the le- 

gacy, tohave been in writing. It is at least questionable, 

whether statute of frauds requires that a promise of this 

kind should be in writing; for its language is, that no 

action shall be brought whereby to charge any executor 

or administrator upon any special promise, to answer 

any debt or damages out of his own estate, unless the 
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same be in writing, &c. But if it were conceded, that 
such a promise to sustain an action must be in writing, 
the books shew beyond a doubt that it need not be thus 
stated in the declaration. ¢ 

But it is further contended, that no action will lie ina 
court of common law to recover a legacy. This position, 
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to a certain extent, and with certain qualifications, may be ° 


correct.’ There have been differcnt decisions in the En- 
glish Courts, at different periods, and with different mo- 
difications as to this point. But let this question stand 
as it may in England, the latter part of the forty-second 
section of the act of 1803,? puts it to rest in this State. 
It is there, after providing the action of account, as be- 
tween executor and executor, and for an executor, when a 
residuary legatee, and other residuary legatees, enacted, 
“that any person having a legacy bequeathed in any last 
will and testament, may sue for and recover the same at 
common law.” These words are too unequivocal to be 
misunderstood. The action at law is clearly given, and 
as the kind of action is not mentioned, we think that debt 
will lie. For where a remedy for the recovery of money 
is given by statute, and the description of action not 
named, debt is the proper action. This might be further 
shewn by authorities referred to in argument, and others 
at hand; but we conceive it unnecessary. We are also of 
opinion that the subsequent act of 1812, giving aremedy 
by petition to the County Court, does not repeal, but is 
cumulative of the remedy given by that of 1803. Whilst 
however, we intimate this much as to the action at com- 
mon law, we are aware that it is obnoxious to the objec- 
tions urged with so much force by the English Judges, 
and are decidedly of opinion that Chancery is the more 
suitable tribunal for the adjustment of such claims, where 
from the peculiar manner of proceeding, the rights of the 
executor may be secured, and an account and ample re- 
medy given to the legatee. It is further said, that the 
first count in this declaration is defective in other respects. 
These we deem it unnecessarv to notice, for if this count 
were bad, the defendant below should have demurred to 
it, and not to the whole déclaration. He however, chose 
the latter method, and in that state of the pleadings. as 
the second count is good, the demurrer was properly 
overruled. ° 

The only remaining question of moment is, whether 


6 Laws Ala, 333, 


c 1 Chitt, 643, 
marginal page, 








588 


JULY 1828. 
V—r 
Pettigrew 

v 


Pettigrew. 


a 2 Saund. 106, 
107. 


56 John. 287, 


é Term R. 493. 


CASES DETERMINED IN THE 


the Circuit Court ened in rendering final judgement at- 
ter having overruled the demurrer, without the intervene 
tion of ajury. This we will examine as it stands at com. 
mon law, and then with reference to our own statute. It 
must be conceded, that as to-this point, the question is 
the same as if the defendant had failed to plead at first, 
and judgement thereupon was rende red by default. It is 
indeed, to all intents and purposes, a judge ment by de- 
fault, or for want of a plea. “The action being debt, the 
sum sued for is certain, and the recovery must be tn nu- 
mero. In such a case, if judgement be by default, or 
confession, it is the course of the Courts, both of King’s 
Bench and Common Pleas in England, to tax the dama- 
ges for the detention of the debt, if the plaintiff desires 
it “In the case cited, it is said expressly, that the suing 
out of the writ of inquiry is at the election of the plain- 
tiff, and not of the defendant. In Fenton’ against Gar- 
lich, ® this principle is laid down, that in actions of debt, 
when a judgement by default is obtained, the plaintiff need 
not issue a writ of inquiry to ascertain the interest or 
damages, but the same may be ascertained by the clerk, 
This action was indeed founded on a judgement. But 
the Court, in delivering its opinion, do not assign this as 
their reason for the judgement; but on the contrary, ex- 
pessly distinguish that case from the case of Messin 
against Massareene, on the ground that the one was 
debt, and the other assumpsit. ‘in i Chitty’s Pleadings 


214, the author says, that the action of debt is preferable 


to assumpsit or covenant, for this reason, that the judge- 
ment in debt by zé/ dicit, &c. is final, and execution may 
be taken out without a writ of inquiry, which is usually 
necessary in assumpsit and covenant. The effect then of 
the common law principles upon the present case is, as I 
conceive, this: the plaintiff sues in debt, for a sum certain, 
the defendant instead of denying his claim, demurs; this 
cemurrer is overruled. By the demurrer, the facts are 
taken to be true so far as they were well pleaded, and 
the demurrer being overruled, the facts in legal contem- 
plation, are true as stated in the declaration. ‘There was 
then due from defendant tomplaintiff, sixteen hundred 
dollars, at the time of the issuance of the writ, the time 
from which the interest by way of damages was ascer- 
e ned by the Court This, we think, they had a right to 
o by the principles of the common law, unless the plaine 
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tiff elected his writ of inquiry. As for the statute, it is 
evidently cumulative, and provides for cases regardless 
of the character of the action, in which perhaps the Court 
by the common law could not have ascertained the damages. 
A majority of the Court are of opinion that the judge- 
ment must be affirmed. 
Tue Curr Justice and JupGe Perry not sitting. 





M‘GenerE v. Evans. 


The statute giving no mere costs than damages in certain actions of 
trespass, does not extend to cases of trespass to try titles, 


A. M‘Geuee brought an action of trespass to try titles, 
in Greene Circuit Court, against S. Evans, to recover 
possession of certain land, and damages for the detention. 
The venue being changed to the county of Perry, the 
cause was there tried at November term, 1827, and aver- 
dict was found for the plaintiff, with six and a fourth cents 
damages. A writ of habere facias possessionem was award- 
ed for the land, and judgement rendered against-the de- 
fendant for the damages, and six and a fourth cents costs, 
being no more costs than damages; and judgement was 
entered for the balance of the costs against the plaintiff. 

The appellant assigned lor error, that full costs should 
ha:e been adjudged to the plaintiff. 

Barton and Stewart, for the plaintiff in error. 


Pickens and Baytor, for the defendant. 


By THE COURT. 
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mages in certain casesvof trespass, does not apply to cases 
of trespass to try titles. Let the judgement be reversed, 
and here rendered for the full costs. 
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Smoot and Nicuotson v. LEcATT. 


1- A previous peaceable possession under claim of title, though for 
less than twenty years, when there has been no abandonment, «s suf- 
ficient to sustain ejectment against a (res, asser; particularly where 
there has been a descent cast, or a devise. 

2. Such possession is sufficient prima facie evidence of an estate of 
inheritance in the wife, so as to sustain a claim of curtesy by the 
hushand, , 

3. » decree of divorce, a mensa et thoro pronounced against the hus- 
band, does not bar him of the right of curtesy. 

4, An agreement made before marriage between husb«nd and wife, 
whereby he relinquished all right to the property in question, and 
agreed the wif should retain it to her own use, adjudged not to 
b-r the right of curtesy. Nor does an injunction, granted on said 
agreement in the lifetime of the wife, prohibiting the husband from 
intermeddling with her pruperty. 


LitrLeton Lecatr declared in the Circuit Court of 
Mobile county; in an action of trespass to try titles, 
against Alexander B. Smoot, to recover possession of 
certain premises in Mobile, called the Mobile Hotel, and 
damages for the detention. Ata subsequent term, Isaac 
R. Nicholson, on his motion, was made a party defen- 
dant, on condition that he offered no evidence to prejudice 
the title and possession of Smoot. Atthe February term, 
1827, the cause was tried on the plea of not guilty, and 
a verdict was found for the plaintiff, for the possession, 
and $1350 damages ; and a writ of habere facias posses- 
sionem was awarded. 

The defendants at the trial, took a bill of exceptions, 
by which it is shewn that the plaintiff, Leéatt, proved his 
marriage in July, 1813, with Ann Surtill, widow of 
Thomas Surtill ; and read to the jury a true copy of the 
will ofsaid Thomas Surtill, taken from the Spanish archives, 
whereby it appeared that Thomas Surtill, by his will, dated 
the 24th of September, 1812, had devised the whole of his es- 
tate, real and personal, to his wife and his two children. 
He further proved that Thomas Surtill had been in posses- 
sion of the premises in dispute, se.eral years before his 
death, probably from four to six years, and died in pos- 
session of the property in dispute ; that Ann Surtill con- 
tinued in possession of the property after the death of 
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Thomas Surtill, until after her intermarriage with Lecatt; JULY 1828. 
and that Lecatt and his wife Ann, had continued in pos- “““~Y 
: : : Smoot and 
session some time after the marriage. He also proved ‘Nicholson 
that Ann Surtill survived both of her children mention- —_ecate, 
ed in said will, and he also proved that he, Lecatt, had 
issue after his marriage with said Ann, and that said Ann 
died before the institution of this suit. The value of the 
rents were also proved, and Smoot’s possession of the 
premises when suit was brought. 
The defendants proved that John H. Mallory, and Pope 
and Armstrong, under said. Mallory, had been in posses- 
sion of the premises in dispute for seven years before the 
suit was brought, claiming the said premises as their own. 
They then read in evidence the original bills,. exhibits, 
answers and orders, proofs and the decrees thereon ren- 
dered in the late Superior Court of the county of Mobile, 
in the then Mississippi Territory, touching a controversy. 
between said Lecatt and his wife; one of which bills 
was filed by said Ann Lecatt, on the 31st of January, 
1814, praying a divorce from said Lecatt, her husband ; 
and another of which was one filed by her on the 11th of 
February, 1814, to restrain her husband, and enjoin him 
© from possessing or enjoying her separate property, agree- 
able to the provisions of a marriage settlement between 
the said Ann and the said Lecatt, a copy of which agree- 
ment was appended to her sail bill. The other was a 
bill filed in said Court on the 21st of February, 1814, ex- 
hibiting said marriage settlement, which is in the follow- 
ing words: | 
* Articles of agreement indented, made, &c. between 
Littleton Lecatt, sailing master in the United States’ 
Navy, of the one part, and Ann Surtill, widow of Tho- 
mas Surtill, of the other part, as follows: Whereas, 
a marriage is shortly intended to be had and solemnized 
between the said Lecatt and Ann Surtill, it is therefore 
covenanted and agreed by and between the said parties to 
these presents, in manner and form following, that is to 
say ; that the said Littleton Lecatt by these presents, re- 
nounces all claim, right, title or interest to any part or 
parts of the estate of the late Thomas Surtill, in right of 
the said Ann Surtill, his intended wife ; she to retain the 
said property of what nature soever, for her own use and 
benefit. In witness whereof, we have hereunto set our 
hands and seals, in the presence of the subscribing wit- 
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nesses, at the town of Mobile, Mobile county, Missis- 
sippi Territory, this 19th day of July, |813. 
(Signed) Lirrieton Lecart, 
Aww Lecatr.” 
Attested by C. 8. Stewart and W. R. Dodge. 

This bill of Littleton Lecatt was filed to set aside and 
vacate this marriage agreement. On these bills, injunc- 
tions were issue! ; one of which was in fayor of said 
Ann, against Lecatt, in these words: * Let an injunc- 
tion issue prohibiting the above named Littleton Lecatt, 
(under the penalty of $2.000) from committing any waste 
of such part or parts of the estate of the late ‘Thomas 
Surtill, as the said Littleton Lecatt holds in the right of 
his wife Ann, (formerly Ann Surtill) or disposing of the 
same, or receiving any rents uotil further order. 

Harry Touumiy, Judge, &e.” 
® February 10, 1814. ‘ 


On those bills a final decree was made by the chancel- 
lor in the following words: 


ANN LECATT LITTLETON LECATT 
Vv. AND v. 
LITTLETON LECATT, ANN LECATT. 


IN CHANCERY. 

Having examined the evidence and considered the ar- 
guments of counsel in these cases, I decree a divorce 
from bed and board between the said parties. I do more- 
over dismise the bill of Littleton Lecatt. praying that the 
agreement which he made with his wife, antecedent to, 
and in consideration of the intended marriage, might be 
canceled. And I do dissolve the injunciiun against Ann 
Lecatt, and do render that against Littletun Lecatt per- 
petual. And I do order that the parties. do respectively 
pay their own costs in the several suits existing between 
them in the Superior Court of law and equity in and for 
the county of Mobile. Harry fou.tmin, 

June 19, 1814. Judge of said Court.” 


The plaintiff then proved that Mallory, ur those under 
whom he claimed, acquired the possession of the pre- 
mises under a purchase from Ann Lecatt. There was 
however, no evidence of any connexion of title or claim 
between Mallory or any person claiming under him, and 
either of the defendants to the action. 

On this proof, the defendant’s counsel requested the 
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Court to charge the jury that the plaintiff was not enti- 
tled to recover; but this the Court declined, and instruct- 
ed them that if they believed the facts proved by the 
plaintiff, he was entitled to recover the premises and dama- 
ges for the detention, as the facts proved would by law, 
constitute the plaintiff a tenant of said premises by the 
curtesy. 

The defendants below entered an appeal to this Court, 
and assign the charge of the Court below as error. 

The cause was argued at the last term, and continued 
for further argument, and re-argued at this term. 


Parsons, Hitcucock, Couper and Bicsy, for the 
plaintiffs in error, argued that the charge of the Court, 
entitling the plaintiff below to recover as tenant by the 
curtesy, was wrong for two reasons, 

1. That the evidence offered by the plaintiff was insuf- 
ficient to entitle him to a verdict. 1. In not shewing 
that Ann Surtill, afterwards Ann Lecatt, was seized of 
the premises in question as of an estate of inheritance, ¢ 
without which there could be no curtesy. No evidence 
of a title is shewn of which there could be a sezzin dur- 
ing her coverture.2 In not shewing that Thomas Surtill 

d no children, other than those named in the will, and that 
the children named in the will died without issue or heirs, 
other than Ann Lecatt. 3. In not shewing that Littleton 
Lecatt hadissue by 4nn Lecatt, born alive and capable of in- 
heriting the estate. Nor does it appear he had issue by his 
wife; the proof being simply “that he had issue after his mar- 
riage with the said Ann.” ’ The issue may have been after 
the divorce, and therefore unlawful, and may have been 
by another woman. 4. That the plaintiffs’ title, and those 
under whom he claimed, even was his right to the cur- 
tesy complete in other respects, was insufficient to evict 
the defendants. No grant or documentory title was 
shewn, but only a bare possession, without right, for less 
than twenty years, which was insufficient in ejectment. It 
is not shewn that the appellants claimed under Mrs Le- 
catt, and the plaintiff must recover on the strength of his 
title; 1t did not appear what the title of Thomas Surtill 
was; he might have been merely a tenant for years. -A 
possession in those under whom the plaintiff claims. of not 
exceeding ten years, is shewn as the foundation of. the 
title, and this has never been held sutficient to recover im 
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ejectment, or to establish a presumption of a grant. For 
aught appears also, there may have been in the will a de- 
vise over. It does not appear that a fee could be, or 
was devised. 

2. That the evidence produced by the defendants shew- 
ed a sufficient defence to bar the plaintiff. 1. Because 
the marriage agreement made between Lecatt and bis 
wife, was a complete bar, inasmuch as he relinquished 
all rights whatever to her separate estate ; and this was 
the grotind mainly felied on. 2. That the decree of di- 
vorce a mensa et thoro was a her tothe curtesy. 3. That 
the action of the plaintiff was brought in violation of the 
injunction of the Court of Chancery, ia which the said 
agreement had been established and litigated, and where 
the injunction had been made perpetual ; and therefore the 
plaintiff could maintain no action. 

They also cited 12 Wheaton, 523, 530. Reeves D. R. 
162, 172, 175. ° 

Sauce and Ke tty, for the defendant in error. 

On the 14th May, 1812, Congress passed an act an- 
nexing all that portion of territory lying east of Pearl 
river, west of the Perdido, and south of the 3ist degree 
latitude, to the Mississippi territory, and extending i 
a] 
which was previous to the date of the will made by Tho- 
mas Surtill. Therefore, the whole case comes under our 
laws. 

The question presented to the Court is, ‘whether the 
appellee, having married Ann Surtill, who was seized in 
fee of the premises, and who is now dead, and by whom 
he had issue, is entitled as tenant by the curtesy? > Tf he 
be not, it must be by virtue either of the written agrees 
ment, the decree of divorce, or the injunction enjoining 
Lecatt from committing waste and receiving rents. 

The agreement is no bar. 1st. Because it can have no 
legaleffect.. It is not a feoffment, ° gilt nor grant; nor is 
it a lezse, nor exchange, nor partition ; nor is it a release 
by way of enlarger lestate, or milter Pestate, or milter le 
droit, or extinguishment, or by way of entry and _ feoff- 
ment, “nor a covenant to stand seized to the use. * As 
the agreement has no force as a cunveyance at common 
law, inasmuch as Lecatt had nothing to convey, the only 
‘effect itcan have. is, as an agreenent that the wife should 
receive the rents and profits during coverture, and as such 
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it became extinguished by the marriage.“ A court of JULY 1828, 


equity, however, would interpose, and there being no Vv“ 
trustee, would convert the husband into one,’ and make axieboon 
him account, © but nor very strictly.“ These agreements —.tute, 
being merely operative in equity, courts of law cap take a4 Vin. Ab. 162, 
no notice of them. © Much stronger is the case where the st Feat 10h, 


equity set up .is res inter alios acta. 2nd. The words [35° * “Pe 


of the agreement do not constitute a separate estate in the ¢ oper on Wille 
wife,/ but if they do, the husband is nevertheless entitled dajeta. ChB 
‘ 


to be tenaat by the curtesy.% The renunciation relates ¢2 Roper 183. 8 
. : 5 John. 488, 
only torights during the coverture f'2 Roper 165, 
Phe divorce a mensa et thoro, not dissolving the bonds. 4h Srien 
of matrimony, does not alter the husband’s right to the 4nd Munf ai 


the wife’s property.’ The wife is entitled to an appeal 243. 1Fontb.402. 
: h2 Jae. Law Die. 


after divorce. ' If a husband alien the lands of his wife, 302. Litt. 330, 
Co. Litt, 32, b. 


and is afterwards divorced, the wife may recover them, j2Suli Law.Lee. 
but the divorce must be a vinculo. * Alimony of the wife 2%), ap. raron 


is suspended by. the husband offering to cohabit. ! Pheer’ = 
: ee : a: . a plan Mee! 4 
Phe injunction restraining the husband from commit- N B. 471. Bog 

on iis . 


ting waste does not bar him of his curtesy; for he was > Fonw. 311. 

punished at common ‘Jaw for waste.” Restraining him f-s~" wn 
drom receiving the rents, does not.bar him. " The injunc- a 
fion operates only zn personam. There are only two ™2 Bik Te. 


cases where equity acts i rem, and they are in cases of. tions 113. 
‘ : “nl Atk.609, Litt. 


dower and partition In all other cases, equity acts 77 per- 35, 52. 2 Blk, 
sonam And if the proceedings in this Court are in Vio- freon th" tue 
lation of an injunction which is fincta officio, the Court Curesy 220 
of Chancery will punish fer the contempt, but the con- 
tempt does not bar the action. 
As neither the divorce nor injunction is a-bar to the 
tenancy by curtesy, the decree is nothing more than the 
ordinary exercise of the discretionary power of a Court 
of Chancery, either to grant alimony, or to enjoin the hus- 
band from intermeddling with the wife’s property. Thus, 
if the husband desert his wite, or compel her to leave 
him from cruel treatment, his interest in her personal 
property will be suspended. ° But if the wife is in fault, o1 Rop. 274, 278, 
the Court will not restrain the husband from FECEIVINg Faerie 
the rents and profits of her separate estate. ? tions 213, 
It‘is objected that the evidence introduced by the plain- 
tiff below does not shew that the wife was seized of an 
estate of inheritance. The second husband, sueing for 
an estate by the curtesy, need not go back further than the 
title by which the wife claims. She claims as devisee of 
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JULY 1828. her first husband, or as heir to her two children. In or-- 

~~ = der to decide whether the plaintiff introduced sufficient 

Nieholon evidence, it will be necessary to inquire: Ist, into the na- 

vecatt,  tureof theaction of ejectment: and, 2ndly, the evidence 

necessary to support it. 

@ 3 Blk. 205, The action of ejectment is merely possessory, ° and will 

3 Adamson Eject always lie where there is a right of entry. ° Hence priority 

*. of possession is sufficient to entitle a plaintiff to recover. 

In ejectment, if it appear by special verdict, that the 

plaintiff has a priority of possession, and no title is found 

@2Saund. Allen for defendant, the plaintiff shall have judgement. ° A na- 

Cro, Eliz. 437, ked possession is a sufficient title on which to recov er 
W 2 Sarg. KRawle against a mere trespasser who can shew no better title. 4 

The first possession, when no title appears on either side, 


Eject. 31, notes, $ ge ‘ 
@ 10 John. 355. ig sufficient. © The authorities refute at once the idea that 


Adams on Eject. 
76 note, nothing but a paper title will suffice in ejectment. 

If the plaintiff does not rely upon his primer seizin or 
possession, he must then shew the title by which he 
claims ; and he need not go further back than the person 

oo from whom he claims, / unless the defendant shews a title 
§ 10 Juhn. 366. 2 paramount. § In this case, the defendants either claim from 
3 Blk ere the wife of Lecatt, or they do not. If they doclaim from, 
$6John. 29. her, the case of Hitchcock against Henington, ‘ settles 
the point that the defendant cannot question her title and 
éCo. Litt 47, >. seizin. ‘ If they do not claim from her, their entry will 
Bac. Ab. title 
Dower 371. ¢. in be presumed to be in subserviency of the legal owner. , 
3 Jobn, Caées SUPpose Mrs Lecatt was sucing instcad of her husband, 
Adamson tject, 20d the defendants shewed no title, would not the prior 
$8, notes. possession of her first husband and the devise be sufficient 
t4John. 202. against a mere trespasser or intruder? ' When one dies 
Adams 31. : ° ° ° 
in possession, the presumption of law is, that-an absolute 
gm Adams on Bj. inheritance is cast to the heir, “and so it is as to the de- 
| visee, who is viewed as an heir. The defendant in this 
action having shewn no title, nor having shewn an out- 
standing title in the church or the crown, must be viewed 
either in the light of a trespasser or an intruder, or as en- 
tering in subserviency to our title. 

Mr Salle cited, in addition to the above mentioned au- 
thorities, Co. Litt. 152; Jacob’s Law Dic. title Seizin ; 2 
Starkie’s Ev. 519,521, note k. 514; Peak’s Ev. title 
Eject.; Bull, N. P. 103; 5 Taunt. 326 ; 2:'Bay. 115, 476; 
2 Bik. Com. 193,195. App No. sec. 5; 2 Henn and 
Munf. 375-6 ; 10 John. 363; 2 Saund. 111; 11 John. 504; 


2 John. 119; 6 John, 206. 
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By JUDGE SAFFOLD. 


Tur first question material to be considered 1s, whe- 
ther Ann Lecatt, formerly Ann Surtill, during her widow- 
hood, and at the time of her marriage with L. Lecatt, 
was seized of an estate of inheritance in the premises, 
whereof an estate by the curtesy could be created? There 
is no controversy respecting the general definition of an 
estate by the curtesy. The wife must have been seized 
of an estate of inheritance; the marriage must have actu- 
ally taken place; there must have been issue b¥ such 
marriage capable of inheriting the estate; and death of 
the wife. Here no question is raised as to the validity of 
the marriage. But it is contended on the part of the ap- 
pellants, that no sufficient {itle to the premises is shewn to 
constitute a seizin during coverture, or at any other time. 
Reliance is placed on the effect of the ante-nuptial con- 
tract, and the decree therein referred to in the bill of ex- 
ceptions, as well as the general doctrine on the subject of 
ourtesy. It is necessary to inquire how the title would 
stand independent of the contract or decrees; then, the 
effect of either or both on the claim to curtesy. 

There are no documentary evidences of original title 
on either side; but it is shewn that Surtill, the former 
husband, under whom Lecatt claims, had been in posses- 
sion five or six years previous to his death, under a claim 
of right. It does not appear that his title was ever ques- 
tioned during his life. He died, having devised all his 
estate, real and personal, to his wife, Ann, and his two 
children, then alive. She, within eight or ten months 
thereafter, having intermarried with Lecatt, the present 
plaintiff, and having possession of the premises, continu- 
ed the same for some time after the marriage; she sur- 
vived her said two children by Surtill, and became sole 
proprietor according to the sufficiency of the title. How 
long she continued in possession after the marriage is not 
precisely shewn, except that the premises appear to have 
been occupied by Mallory and others under him, for se- 
ven years before the institution of this suit. The nature 
or validity of his title does not appear otherwise than from 
the proof of the plaintiff, that he, Mallory, and those un- 
der whom he claimed, acquired the possession under a 
purchase from the said Ann. If we are to assume the 
fact, that Mallory immediately succeeded her in the pos- 
Session, allowing the seven years possession to him and 
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others, anterior to 1825, when this suit was commenced, 
tne calculation will continue her in possession about six 
years after the death of Surtill, and nearly the sume time 
after her intermarriage with Lecatt, making ten or twelve 
years, Without any allowance for the presumption that the 
subsequent oceapants may have held under.a lease or 
other qualified estate, derived tromher. It is only stated 
in general terms, that they acquired the poss: ssion under 


«8 purchase from her. The term purchase, is appropriate 


@ 10 Jobn. R.355. 


either to the conveyance of a lease or a fee; and unless her 
Capacity to transter the latter during her coverture can be 
established, a more, legitimate conclusion would be, that 
the former only was convey ed.if any. But it must be re- 
membered, that there is no evidence connecting the title 
of the occupants referred to, with the possession of the 
defendant to the action. Hf such were the case there 
could be no difficulty as to the validity of Surtill’s title, 
as the rule is well established, that where each party 
claims under the same original title, neither can be per; 
Mnitted to contest its validity. As the case stands. the 
plaintiffs’ claims must rest in the validity of his own title ; 
and unless the uninterrupted possession under claim of 
righ by Surtill, during his life, and the subsequent pos- 
session of his wile. before and during her coverture with 
Lecatt, is sufficient. prima facie, to constitute an estate of 
inheritance, the ttle of the plaintiffs to curtesy cannot be 
sustained. 

In the case of Smith and Lorillard, ¢ the plaintiff reco- 
vered in ejectmert under peculiar circumstances, on evi- 
dence of possession less than twenty yeurs, and a de- 
scent cast Chief Justice Kent, in delivering the opinion 
of the Court, said, ‘it is not necessary that the plaintiff 
in ejectment should in every case shew a possession of 
twenty years, ora paper title. A possession for a less 
period will form a presumption of title sufficient to put 
‘the tenant on his defence.” But further added, “ it is, 
“however, to be understood in cxses to which this rule of 
evidence applies, that the prior possession of the plain- 
tiff had not been voluntarily relinquished without the 
animus revertendi, as is frequently the case with posses- 
sion taken by squatters, and that the subsequent posses- 
sion of the defendants was acquired by mere entry with- 
out any lawful right.”” The principle of law appears to 
be well established, that “a prior possession short of 
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twenty years, under a claim or asser ion of right, will pre- JULY 1828, 
vail over a subsequent possession, of less than twenty “~~ 
rears. when no other evidence of title app-ar- on either WyNomon 
side.” * As far as the principle has been settled, this ap- —getate 
pears to be the most current doctrine throughout the se- ¢ Jackson vs. Ha- 
veral Stats of the Union. The same may be said of the 2 
English decisions. ’ The true rule appearsto be, thattwen- 3 Jom 2. 388. 


ty years possession under a claim of right, creates a le- 4 John Resayes 
‘ . A é ohn, R. 215. 
gal presumption of a grant,.so that its production may be John. R. 174. 
dis> - . pie : h Jayne vs Price, 
ispensed with, unless it should be rendered necessary to 5 Taunton, 326. 


rebut a paper title, adduced by the adverse party; and js" a" “ee 







len Cro. 


such was the decision of this Court at the last term. ° + a 


This isa lapse of time:which, by our statute, is sufficient 2Sund:rs 111. 
° . bs ° ° ° c Stodder v, Pow- 

to toll the right of entry. The adoption of this period i,p.2a7. 
may be regarded as a legislative sanction given to the cor- 
rectness of the above rule Wealso hold that alike pose 
session for a shorter period, creates a presumption of right 
less conclusive, but which is legally sufficient to regain or 
defend possession, unless the adversary can establish an 
anterior possession, without abandonment, or’ paper evi- 
dence of his title. Where the contest is on documentary 
evidence, a party, to succeed, must deduce title from the 
government. But where possession.alone under claim of 
right must determine the preference, and neither has en- 
joved the premises twenty years, so as to ripen his claim 
intu a right of possession, and toll an entry, there can be 
no better criterion of right than that the earliest posses- 
sion, accompanied with acolor or plausible claim of title, 
should decide the preference; and such is the doctrine 
maintained by Chief Justice Kent in the decision refer- 
red to, “ that on the same princi;le that possession by a 
d: fendant under claim of right induces a presumption of 
title in him, proof of prior possession in the plaintiff, un- 
der like claim, without intention of abandonment, traas- 
fer the same presumption to the latter, and the tenant to 
recall that presumption must shew a still priompossession; 
and so the presumption may be removed) from one side 
to the other totzes guoties, until one party or the other has 
shewn a possession which cannot be overreached, or pats 
an end to the doctrine of presumptions, by shewing a 
regular legal title, or a right of possession.” I can ima- 
gine no general rule that would promise more safety ; for 
though ‘such evidence of right is far from conclusive, it 
must be admitted that a prior peaceable possession by 
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one as the avowed owner, for aterm much less thai 
twenty years, should in common justice, as well as law, 
entitle him to a preference over another who has obtain- 
ed more recent possession as a trespasser, or by any form 
of entry without color of right. It is also believed to 
be necessary to the harmony of society, by removing 
temptations to intrusion on the possession of others: nor can 
we perceive ay sufficient reason why the rule of title by 
prior possession, should not be essentially the same in this 
State thatis in other States of the Union, or in Eng- 
land. It may admit of a slight qualification from the 
consideration, that most, if not all, of our titles are derised 
from patents or certificates recently granted by the United 
States; together with the equally notorious fact, that the 
government has not yet divested itself of a large portion 
of the titles. Itis true, that in this state of things the 
common presumption is, that a proprietor will be enabled 
to establish his right by deducing title from the govern- 
ment. The same argument applies equally to each party. 
But the contrary may often happen ; accident or misfor- 
tune may deprive-many of their evidence. This danger 
will continue to increase in every part of the State. In 
the parts south of the 31st degree of latitude, where this 
controversy arose, the state of titles is now alarming. It 
is a fact notorious in history, that Mobile is an ancient 
city; has frequently changed sovereignty ; and during a 
large portion of the time, has been denied a regular or- 
ganization of government, These are causes which 
may well expose land titles there to the greatest embar- 
rassment and uncertainty. 

With respect to the public lands, it is not to be pre- 
sumed that squatters can, by possession, mature their 
Claims to a right of possesston. The issuance of a pas 
tent at a subsequent period would defeat them, or the 
archives of the government would shew, that a grant 

never issued. An additional security consists in 

le maxim, that nullum tempus occurrit regi. In this 
case, the plaintiff cannot claim the benefit of twenty 
years possession. The possession on which he can 
rely, consists in the occupancy by Surtill, and the wife 
Ann, under color and claim of right, ten or twelve 
years, including her widowhvod, and part of her term 
of coverture with the plaintiff, and in his possession. 
jointly with her, a short time during said coyerture. 
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What is the shortest prior possession under color of 
fight, that can be adjudged sufficient to create a legal pre- 
sumption of title against one who holds a subsequent 
naked possession, does not appear to have been definitely 


fixed. The decisions in other Courts have 2 hor 







confined to the facts of each particular case; but a shorter 
term than that shewn in the present case, een held 
sufficient, under favorable corroborating stances. 
Perhaps the subject will not admit of any defimite uniform 
period less than twenty years; that isa term suflicient 
to create a presumption Of legal title, and confer an ab- 
solute right of possession. A much shorter time is allow- 
ed to prevail where nO defence can be made. If, howe- 
ver, the time should be so short, or attended with such 
circumstances.as will enable the tenant in possession, by 


any competent evidence, to paralyze all presumption of , 
right claimed from it, he would be privilegag to do so, and © 


abide the determination of a jury thereon, 

From the proofs here made, the defendants must be 
viewed as holding under a mere nakedypossession ; Or, as 
deriving title from the plaintiff’s wife’during coyerture, 
which would then strengthen the inheritance. ‘They as- 
sume the former attitude ; hence it results. that the plain- 
tiff’s wife, during her coverture with him, had the actual 
possession of the premises, with at least the apparent 
right thereto, derived from prior occupancy of herself and 
former husband, under aclaim of right. It is also mas 
terial to remember that this grade of title is twofold; 
that in addition to the prior possession, a descent, or what 
is equivalent thereto, has been cast in favor of the plain- 
tiff. A title by devise is believed to transfer substantial- 
ly, the same interest to the devisee, that a legal descent 
would vest in the heir. And we recognise th@doct: ine, 
that the death of the possessor, who held un Jaim or 
color of right, transmits to the heir or devisee east an 
apparent right of possession. In this case, 1®fhay also 
be observed, that the devise was made to the same pers 
sons who, in case of intestacy, would, under the subse- 
quent events, have become the heirs at law ; and that the 
two children who were joint- devisees with the plaintiff’s 
wife, died in ber life time, whereby she became sole pro- 
prietor of whatever estate was transmitted, whether as 
heir to her children, or as survivor of the joint tenancy; 
and though this twofold claim may be insuthicient to im- 
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prove and ripen the title unto an actuak right of posses. 
sion, yet it may well be allowed to strengthen and in- 
crease the presumption of a legal right; and as we be- 
lieve, is sufficient, as far as‘ title in the plaintiff’s wife is 
for all the purposes of this action. 
Vi wife, was necessary to the creation of an 
a tenancy by the curtesy could be sus- 
as been shewn, as we think it has, that a 
prima fact of inheritance resided in the.wife, then, 
inasmuch as the Wife, jointly withsthe plaintiff, actually 
occupied thejpremises, she was “clearly seized of an es- 
tate of inheritance, which coullittbecorhe the subject of 
curtesy. Seizin is understood t@ mean nothing more 
nor less than possession of an inheritance by the person 
entitled. Possession by a lessee, or one having no evi- 
oe of title, can create seizin in him. It must be by 

e having a t presumptive evidence of title to the 
inheritance ; a hich in this case, we think , existed in 
the wife during the coverture. 

The next inquirgyis, does the ante-nuptial contract, or 
the decrees in chafitery, affect the plaintiffs’ right? We 
are clearly of opinion that neither of the decrees can ma- 
terially influence the decision. A divorce a mensa et thoro 
does not avoid any estate for the life of husband and 
wife. In this case, the decree contains no expression re- 
specting any of the property of either of the parties. It 
merely declares a divorce from bed and board ; and whe- 
ther in relation to the wife’s other bili, to enjoin the plain- 
tiff from the use of her property, it was competent for 
the chancellorto have extended the operation of the ante- 
nuptial contract, is not now a question. It is sufficient 
to.say ithas not been done. The decree contains only a 
perpetual iffjunction against the plaintiff’s committing any 
waste of stbeestate, or disposing of the same, or receiving 
any ts under a penalty therein expressed. It 

did not jally vary the rights of either party in 1ela- 
‘tion to the estate, from the situation in which they were 
placed by the terms of the contract. In the lifetime of 
the wife, it may have furnished authority tothe chancel- 
lor to attach the plaintiff, had he violated the injunction, 
by intermeddling with the estate ; but, since her death, he 
is left to abide the effect of his contract according to its 
legal interpretation. What influence then can it have on 
this claim to curtesy? athe contract was made between 
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‘the plaintiff and his wife; without the intervention of trus- 
tees, previous to, and in contemplation of their marriage. 
It contained the stipulations that he “renounced all claim, 
right, title, or interest, to any part or parts of the estate 


of the late Thomas Suartill; in right of the said Amp Sur- 
till, his intended wife ; she to retain the said.pr y of 
what nature soever for her own useand benefit.” “Tn de- 





termining the effect of this contract, as well as the more 
important question, whether the wife was seized of an 
inheritance, whic yealready been considered, we 
have encountered ificulty; but in the conclugion 
at which we hav . there is le division, In- 
asmucgh, as the con yas. enter 5 in anticipation 
of the marriage, and €vidently inten to secure to the 
wife rights and privileges during coverture, to which she 
would not otherwise have been entitled, we think it doe 
not necessarily follow that, for the want of the interven- 
tion of trustees, the contract was avoided by the subse- 
quent marriage which was the object of it; but what re- 
lief, or whether any more than was given, could, during 
the coverture, have been administered, is now immaterial. 
It is only necessary to decide whether the terms of the 
contract import any diminution of the husband’s right 
beyond the lifetime of the wife, or a renunciation of the 
curtesy in the event of his surviving her; or if they do, 
whether a court of law can regard it as abar to the right 
of curtesy. It is true, that a renunciation of all claim, 
right, title or interest, is expressed in favor of the intend- 
ed wi her own use and benefit. Nothing is said as 
ition of the estate after the death of either; 
n the survivor, or had she died tnatlonts 
by him, “his claim to curtesy could never have arisen. 
The contract will not warrant the’ conclusion, that the 
parties intended to disinherit the issue, if 5 it gave 
no power of alienation to the wife, and with uch, she 
could not exercise it during coverture. Then, if she died 
leaving issue, and the husband surviving, is it probable 
they intended he should not even then centrol the es- 
tate; or if he did, that he should account to his issue for 
the rents and profits? If such was the intention, we in- 
cline to the opinion that it was ie: t sufficiently expressed, 
for the law construes such contracts most favorably to 
the jus mariti. 
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made i st for the separate use of a daughter, for and 
during her life, with an express direction that it should 
be for the separate benefit of herself; the rents and pro- 
fits to be received by her, and such person as she should 
app oimt, so that her husband. should not intermeddle 
“a ~ and from and after her decease, in trust for the 
, forever. There, the chancellor main- 
inet h trine of construction most favorable to the 
tenancy b He denied,the right of curtesy only 
on the wroend t t the devise, ot a trust executed, 
but®executory, and consequent could be no seizin 
in the wife. ssl es the principles, 
that iffcase of er separate use, 
* though the C ght prevent the husband from inter- 
meddling with the rents and profits during the life of the 
wife, yet the husband’s tenancy by the curtesy would:not 
barred, ‘because in such case, a sort of seizin would 
a See also Tabb vest in the wife.” * We believe it would be difficult, ac- 
ghog Wt tacos 2. cording to correct interpretation, for any jurisdiction to 
Hean. & Mu. construe this contract into a bar of the curtesy, and we 
oa have less hesitation in deciding, that a court of law has 
no authority to allow it as one. 

It is further objected on the part of the defendants, 
that the bill of exceptions purports to contain all the evi- 
dencé, and does not shew that the issue of ihe marriage 

¥ was born a/ive, or that the issue was by his said wife;sas 
it is only stated that the plaintiff “had issue after his 
marriage with the said Ann.” If either of these facts 
were not proven to the satisfaction of the jury omis- 
sion should have been fatal to the action; an the 
exceptions taken, it cannot now be reasona rred 
that they were proven, the exception is equally available 
in this Court. The record does not purport to state the 
evidence literally, as given in by the witnesses. As is 
usually se, itis understood to present a summary of 
the materfal facts contested or admitted on the trial. By 
law, as well as: the usual practice, exceptions are claimed 
and drawn out by the counsel for the party excepting, the 
Judge will refuse to sign, or will:make corrections where 
% material inaccuracies are discovered; but if the facts are 
intelligibly ppeecnted ifthe usual acceptation of the 
terms used, he is not prestmed to be astute. The points 
are supposed to be stated by the counsel, as favorably fo 
his client as the case wil allow; and those on which he 
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chiefly relies, fully expressé@. Then, whatis the natural JULY, 1628. 
and reasonable inference from the language as stated? + * 4 
We think that it can only be, that there was proof of such — “Nieholsan 
issue as was material and necessary to sustain the action, —gecatr 
or it would have been otherwise explained; and does not 
the expression of issue had; imply issue born alive,rather 
than still born? It is said in many books, by way de- 
scriptions of curtesy, that four circumstances are abso- 
lutely necessary to the existence of the estate, namely: 
marriage. seizin of the wife, zssue, and death of the wife. 
We are of opision, that the expressions taken as the lan- 
guage of the party excepting, sanctioned by the Judge, 
imply issue born alive; also, as issue by any other woman 
would have been irrelevant, we must intend the issue here 
mentioned to have been of the marriage. 

To the form of the.action, we believe there is no avail- 
able objection. The statute evidently intended that this ace 
tion should, in all things, supersede at least the common 
law action of ejectment. The question suggested in ar- 
gument, whether the husband could under any circum- 
stances, become heir to his wife’s real estate, is found un- 
necessary to the decision of this case. 

These are all the points recollected to have been par- 
ticulatly discussed. Hence, a majority of the Court are 
of opinion, t 0 error appears in the record, and that 
the judgementibelow must be affirmed. = 


By JUDGE CRENSHAW. 

In this case, two material points present themselves for 
consideration: ist. Was Ann Lecatt, during her inter- 

rriage with Littleton Lecatt, seized of an inheritable 

te; and 2nd. Did Littleton Lecatt, by virtue of the 

strument of writing which he executed before his inter- 

marriage with the said’ Ann, renounce his right to the 
curtesy ? 

As to the first proposition, the word seized, implies an 
inheritable estate: for a party cannot be seized of an estate 
for life or term of years, but is said to be possessed merely 
of those estates. 

In the case of Powell and Stodder, ’ ina dissenting 
opinion, I gave my views at large, as to what I conceived 
the law in this country required a party to prove and es- 
tablish, in order to enable him to recover in an action of 
trespass.to try title. I then said, and again repeat. that if 
the existence of a grant is to be presumed from long pos- 


5 Ante, p.287. 
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session, it would be the béipolicy of the law, to limit 
that presumption ‘to a period Of time analogous to the 
statute of limitations ; that if in this action, by our statute 
of limitations, adverse possession for thirty years, would 
form a good defence in bar of ataction brought by a party 
holding a complete chain of title, from analogy, no length 
of ; sion short of that period would warrant the pre- 
sumption of a grant in favor of a plaintiff, claiming by 
mere prior posseseion ; that in England, in the action of 
ejectment, “long uninterrupted pogsession of an estate, by 
a man and his ancestors, was strong presumptive evidence 
of a fee, and from analogy to the statute of limitations, 
there, a clear undisturbed possession for twenty years was 
also presumptive evidence of a fee.” “I contended that 
the abolition in this State, of the writ of ejectment, to- 
gether with its fictions, destroyed some of the rules by 
which it was governed; and which, from the nature of the 
thing, can have no application to the action of trespass to 
try title; that under the old. law, the plaintiff had both a 
complete title and the right af possession, yet he could 
not recover in ejectment, if the right of entry was tolled; 
which was effected by an adverse possession of twenty 
years, or by a descent cast., But in trespass to try title, 
it was not material whether the right ofentry beltaken 
away or not, and that the plaintiff with ficient title 
will recover, unless the defendani prove’@m adverse pos- 
session of thirty years, or proves that he is entitled to the 
present possession in virtue of some particular right; 
that ejectment was an action to recover possession of the 
land, in which title might incidentally come in question; 
but trespass in the language of the statute was emph 
cally an action to try the right and title, and in whi 
possession is given as_ consequential only to,a recovery; 
and that since the abolition of the action i 
that section of our statute which takes away the right of 
entry within twenty years,and consequently bars the 
ejectment within that time, can now have no meaning, 
and has become inapplicable and obsolete ; that generally 
in this action it was an indispensable requisite for the 
plaintiff in the first instance to shew that the land had 
been granted by the sovereign of the soil, and to trace a 
chain of title from the grantee to himself, by the best evi- 
dence the nature of the case admitted of; and that when 
the plaintiff relied on long possession, it was still neces- 
sary to prove that a grant did once exist; and that this 
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was the proper and legal application of the rule which re- 
quires the plaintiff to recover by the strength of his own 
title, and not by the weakness offhis adversary’s; and I 
am yet of the same opinion. I cannot be persuaded, that 
mere prior possession, without fixing any definite period 
of time to govern in all similar cases, is sufficient to au- 
thorize a recovery in this action. 

I was under’the impression that the opinion of the 
Court, delivered atthe last term, in the case of Powell 
and Stodder, was conclusive of this question. In that 
case the Court decided that twenty years possession by, 
the plaintiff, or those under whom he claimed, should 
be considered as prima facie evidence of title. From 
reading that opinion, the rational and irresistible infer- 
ence is, that the Court intended to be understood, that 
any possession short of twenty years would be insuffi- 
cient. It is not so much as intimated, that a less period 
of time would be sufficient. The possession of Surtill, 
and of the Lecatts, husband and wife, taken together, 
fall considerably short of twenty years. 

As to the second proposition, its solution must depend 
on a sound interpretation of Lecatt’s relinquishment, exe- 
cuted by him previous to his intermatriage with Ann 
Surtill. By the terms of that instrument, he “* renounc- 
ed all claim, right, title or interest to any part of the es- 
tate of Thomas Suartill, which he might: acquire by vir- 
tue of his intended marriage.” The question is, whether 
this relinquishment extends to any interest or claim in 
that estate, which might accrue to him at the death of his 
wife, so as to bar his right to the curtesy? This, like all 
other instruments of writing, must be construed accord- 
ing to the obvious meaning and intention of the parties, 
as far as is consistent with the rules of law. It will be 
conceded.on all hands, that this contract deprived Lecatt 
of the use and enjoyment of the estate, during the life of 
his wife; and from the generality of the terms expressed 
in the contract, it appears to me that it equally extends 
to rights and interests in that estate, derived to Mim on 
the decease of his wife ; because his right to the curtesy 
is as much by virtue of the intermarriage, as was his 


righ to the us: and enjoyment of the land during the life 
0 


his wife; and if they are both rights and interests ac- 
quired by virtue of the intermarriage, then the ante-nup- 
tial contract renounces and relinquishes as well the one 
as the other; as well the use of the estate during the 
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wife’s lifetime, as the husband’s right to the curtesy after 
her death. If this be not a fair construction, then I am 
unable to come at the ning of words, or to under- 
stand the plainest expressions of our language. Indeed, 
Ido not consider it necessary to resort to any rules of 
construction, for to my mind, the meaning and intention 
of the parties is apparent beyonda doubt; stronger words 
could not have been used, to bar Lecattof all rights in 
the estate to be acquired by the intermarriage, unless “the 
right to curtesy” in totidem verbis had been expressed. 
Nor is Lecatt entitled to curtesy in the two third parts of 
the land devised to the children of Surtill, any more than 
in the third part devised to his wife by the will of Sur- 
till; for if so, he must claim by virtue of the intermar- 
riage a part of Surtill’s estate: but his relinquishment 


extends to the whole of that estate, and consequently - 


bars his right in all and every part thereof. 

It has been said, that the relinquishment creates a trust 
estate, and that trustees are necessary to sustain an equi- 
table interest, and that such a title cannot be set up as a 
successful defence to an action at law. I hold the law to 
be otherwise. A deed of trust is not void for want of a 
trustee; and such an instrument, though it create an equi- 
table estate, may be used in resistance to an action at law. 

But the instrument in the present case, bears no re- 
semblance to a deed of trust, nor does it create any thing 
like a trust estate, but is a mere relinquishment, or abso- 
lute conveyance of. a future interest or estate, to take ef- 
fect from and after the marriage ; it operates as a merger 
of Lecatt’s future interest, so that the estate might re- 
main the same after as before the marriage. The clear 
and manifest intention of the parties was, that Lecatt 
should acquire no right or interest in Surtill’s estate by 
virtue of the intermarriage, but that it should remain in 
the same condition, according tothe provisions of Surtill’s 
will, as if his widow had never intermarried with Lecatt. 

Upon the entire case, I am of opinion that Ann Lecatt 
was not seized of an inheritable estate, and that if she 
was, her husband Lecatt, the plaintiff below, renounced 
his right to the curtesy, and that the judgement should 
be reversed. 

Judgement affirmed. 
The Cuter Justice not sitting. 


(Nors. See the next case, which was decided at the same times 
and on the same title.) 

















































wi 


ie) 











‘ 








SUPREME COURT OF ALABAMA, 


* 


Rocuon y. Lecatr. 


i. A plaintiff claiming as tenant by the curtesy, may recover posses- 
sion of the premises, in the ordinary form of an action of trespass to 
trv titles 

2. A previous possession with claim of title, though for less than twen- 
ty years, with a descent cast, or devise, is sufficient prima facie evi- 
dence of title in the wife, to sustain the claim :f the husband to cur- 
tesy ; and is sufficient to recover in ejectment against a mere tres- 
passer, 


Turis was a case of trespass to try titles, brought to re- 
cover a lotin Mobile on the same title as in the last cise; 
and was tried at the same time. The pleadings were in 
the usual form. Lecatt recovered in the Court below, 
possession of the lot, and $612 damages; and Nannette 
Rochon, the defendant, appealed, and assigned for error 
the decision of the Court below, as shewn by her bill of 
exceptions, as follows: 

The plaintiff, Lecatt, give in evidence the will of Tho- 
mas Surtill, dated the 24th September, 1812, in which he 
enumerated the lands and lots he claimed as his proper- 
ty, and devised all his estate, real and personal, to his 
two children and wife, Ann Surtiil; who subsequently 
intermarried with the plaintiff, and under whom the plain- 
tiff claims as tenant by the curtesv. He proved that 
Thomas Surtill had been several years in possession of 
the premises claimed, and that he died in possession 
thereof, and that said Ann, after her intermarriage with 
him, was in possession, and that the two children above 
mentioned died in her lifetime, in this country, and that 
there were no blood relations to said Ann, known. He 
also proved the death of the said Ann, and issue by her 
duriag his coverture with her, and that the defendant was 
in possession thereof at the time of the institution of the 
suit. He offered no other paper title but the said will. 
The defendant relied on her possession only. On this 
evidence, the defendant prayed the Court to instruct the 
jury, that the plaintiff had not proved and made out such 
an estate in his wife. as would constitute him tenant by 
the curtesy ; which the Court declined, and charged the 
jury, that if they found the facts to be as given in evi- 
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JULY 1898 dence, that the plaintiff had made out such a title as cre- 

~Tochog ® ated hit tenant by the.curtesy; and that they should find 
Bot for the plaintiff. “ge 

Acre, for the appellant. * The question, what length’ 

@ Sec arguments Of possession unaccompaniedyby title, will justify a reco- 

in she preceding very in ejectment, does not arise ip this case. Ihe law 

governing ejectment does not apply ; ejectment may be 

supported on a mere tenangy for years. The only ques- 

. tion to’ determine is, what estate the wife must have in 

the premises, out of which a tenancy by the curtesy can be 

carved? and whether the wife cf Lecatt had that estate? 

It will be insisted that Surtill, under whom the claim 
is derived, having had no paper title, could have had no 
higher estate than his several years possession would 
give him; and could have transmitted no other to his de- 
visee ; and that if the possession proven does not amount 
to a fee simple, or fee tail estate, a tenancy by the curtesy 
could not be formed out of it, and consequently the plain- 
tiff should not have recovered. 

The piaintiff, Lecatt, did not make out proof of the 
principal facts necessary to constitute a tenancy by the 
curtesy, that ist 1st. A seizin in his wife, of a fee simple, 
or fev tail estate in the premises, at any time during his 
coverture with her. 2nd. That he himself was a citizin 
of the United States, so as to enable him to take as ten- 

BGenice’s Digs ant by the curtesy. ’ The Supreme Court of the United 
aia Bays, Dtates have determined, that a foreigner cannot inherit or 
207, $40, Lids” take lands by operation of law ; therefore, one who claims 
pe wid 27,12, a tenancy by the curtesy, must shew he 1s a citizen, and 
ior Cukesta, that he is capable to acquire such a right. 

Ropron yon The judgement should be reversed also, because, the 
27. appropriate remedy has not been pursued. The law of 
ejectment does not apply, and the action of trespass to 
try titles is therefore not the proper action. In Fitzher- 


ee ‘. bert’s Natura Brevium, © the form of the writ allowed by 
law to the claimatt of a tenant by the curtesy is given, 
4 4 Coke, 69. 


and in Paine’s case, “the mode of pleading peculiar to 
such cases, and the necessity of proving certain facts on 
the proof of which the right depends, is shewn, and the 
form of adeclaration.is given; the translation of which is 
as follows: “For that the aforesaid A. G. was seized of 
the aforesaid tenement in her demesne as of fee, and be- 
ing thus seized, took J. W_ to husband, whereby the 
said J. and A. became seized of the aforesaid tenement, 
with the appurtenances in their demesne, as of fee in 
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right of the said A. and they being so seize, had issue JULY 1828. 
between them, and 2fterwards the aforesaid A. wife of be poe 
the aforesaid J. died, and the sani J. survived her, and ohn 


‘kept himself in the aforesaid tenement, and was thereof ay 


seized in his demesne as of free tenement, holding it by 
the law of England.” 

In this form of pleading, all the allegations are made, 
the proof of which gives the right. If the allegations are 
not made, the proof of them cannot be received; for the : 
aliegata and prebata wust correspond. In the case be- 
fore us, the pleadings contain no allegation whatever of 
the facts tobe proved.and therefore is unprecedented. This 
Court does not sit to form precedents, but to follow those 
already formed. It is contrary to the principles of the 
action of trespass to try titles. that a recovery should be 
had in a suit by the claimant of curtesy.. In that action, 
the subsisting legal title alone prevails, and no other. It 
is emphatically an action to try titles. The claimant 
of curtesy has no ¢zt/e, until by proof of facts in pais, he 
creates it, and makes those facts a matter of record. The 
writ which the law has given him toeffect that object, is that 
of quod +i deforceat.as stated in Fitzherbert. This writ 
affords him ah ample remedy, without, by the judgement 
he expects, jeopardizing the right of others. In it he 
alleges all the facts on which his right depends, and on 
proof of them. obtains by his judger ent his whole right, 
but nothing more. Ejectment wil! not lie for dower un- 
til the right is established by the facts necessary to its ex- 
istence in the appropriate action, because the law casts 
the freehold on the heir immediately on the death of the 
ancestor; * for the tenant has no estate until assigfment. 4,1 STuise 18. 
By analogy and parity of reasoning the same rule applies 
to the claimant of curtesy. 


Sate and Ke ty, for the defendant in error.” b See arguments 
case, 
By THE COURT. . 


THe judgement was affirmed. The opinions delivered 
in the preceding case apply to this; the two causes ha- 
ving been tried at the same time, and being»on the same 
title. 

Jupce CrensHaw disserting. 


The Cuter Justice not sitting. 

















APPENDIX. 


Ar a Supreme Court begun and held at the Capitol, in Tuscaloosa, on the: 


‘first Monday in July, 1830, the Court proceeded to ordain and establish 


Rules and Regulations for the government of the proceedings and practice 
of the several Courts of Record in this State, as follows, viz: 


GENERAL RULES, 


I. The Clerk of every Court of Record in the State, shall keep in Court, 
in term time, and in his office in vacation, a book to be called, The Book of 
Appearances, Any Attorney or Solicitor desiring to appear in any civil 
cause, shall make in said book, or cause to be m: de therein by the Clerk, an 
entry of his name, stating the cause in which he appears, (and if there be 
several of the same name, its number or other mark of identity,) the party 
or person for whom he appears, and the date of such entry. Such entry shall 
be considered an appearance of record. The Counsel whose name shall be 
so first entered, shall be considered the leading Counsel in the cause, for the 
party or person for whom he so appears, until he abandon the cause, and 
then the Counsel whose appearance shall be next in date, and so on. Such 
notices, &c. a§ are authorized to be served on the Attorney of a party, shall 
be served on his leading Counsel. 

II, No one shall be permitted to appear in a cause as Counsel or Attorney, 
unless he has been employed therein, and his appearance has been entered 
as afofesaid,or unless he represent other Counsel whose appearance has been 
so entered, or may have the special leave of the Court. 

III. Counsel shall be considered as having abandoned a cause, by entry ta 
that effect, by failing at two successive terms of the Court to appear or be 
represented therein, by removal from the State, by quitting the practice, or 
by death, in any of which, and insuch other cases as the Court may direct, 
the Clerk may enter such abandonment on the book of appearances. 

IV. The Attorney’s fee taxed in the bill of costs, shall be taxed in the 
name of the leading Counsel at the time of final trial. 

V. All declarations, pleas, bills, answers, assignments of errors, joinders 


in error, briefs, &c. must be signed by Counsel where Counsel is employed, 


RULES OF PRACTICE IN THE SUPREME COURT, 


I. In assigning errors, it shall be sufficient to state concisely in writing in 
what the error consists. The words ‘there isno error in the record,” shall 
be a sufficient joinder in error. 

II. O.. application to the Court, additional assignments may be filed at any 
time bef »¢ joinder, but after joinder such only as will affect the merits of the 
controver-y. 

III. Eh cause (not be'ng within the rule concerning delay cases, nor.the 
rule conc’: ning criminal cases) must be called and tried according to its or- 
der on the docket, unless for good cause shewn it be continued or passed over, 
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IV. A list of the authorities te be used in the argument of any cause, shall, 
if applied fr, be furnishedts the Counse! fr the adverse party, one d:v be- 
ie the trial, otherwise they shall not be read or commented on in the argu- 

ent enbchalf cf the party se in defatilt, but they may be cited. 

V. On the trial, the Counsel fer the plaintiff in error, or appellant, before 
he cpens his argument, shall furnish to the Court two briefs; succinctly stat- 
ing therein, the matcrial facts out ef which the pointgin controversy arise, 
and referring to the autherities cn which he relies; and shall not be heard in 
argur ent unless such briefs be furnished. He may be answered by the C. un- 
se! fer the defendant, whe may be replied toby the Counsel for the plaintiff, 
and this shall end all discussic n. 

VI. Ne authority which was not read in the cpening argument, shall be 
read in the cenclusicn, unless by leave cf the Court, or to rebut authority in- 
tréduced by the adverse Ccunsel. 

VII. The Clerk shell keep a list or rcll of all Attorneys of this Court, en- 
tering their names in the crder in which they were admitted. 

VIII. Special meticns shall be heard on each Thursday of the term; and 
for this purpese the Clerk shall call« ver the names of the Attorneys, begin- 
ning with the Attcrney General, and proceeding with the others according to 
their order on the roll. 

IX. The Clerk shall keep a motion docket, .in which shall be entered all 
metions for argument which are net ex parte, or of course. In such entry, 
the nature’and particular grounds of the moticn shall be designated, and at 
least one day befere the hearing cf the moticn the entry shall be shewn to 
the Ceunsel for the adverse party, cr’he shall have such written notice as will 
enable him to refer te it. 

X. On the secend Thursday of each term, after the motions have been 
heard,. the criminal causes shall be called, and shall be in order until all ere 
disp: sed cf; but the Court for sufficient reascn shewn, may postpone any such 
cause until ancther day. In such causes, the party secking to reverse, shall 
assign errors and furnish briefs. 

XI. On any motion day, if the Counsel for the defendant in error, or @ppel 
lee, state that it is his belief that the case is brought into this Court merely 
for delay, the record shall be submitted to the Ccurt withcut argument on 
either side, Ifthe Court on examining the recerd, ccnsider it to be a delay 
case, the fidgement shell be «affirmed; but if it appear to be doubtful cr diffi- 
cult, cr if when so offered to be submitted, cr at any time during the term, the 
Counsel fer the plaintiffin errcr, or appellant, state to the Court, that it is his 
opinion that on more full examination the judgement will be reversed or cor- 
rected, it shall net be so affirmed; cr if such judgement cf affirmance has been 
entered, it shall be set aside, and the case shall stand over for argument in 
its regular order. 

XII. Incases where the Judges are equally divided in their opinions, the 
judgement of the Court below shall be affirmed; but if the Judges whese 
>pinions shall be against affirming, so request, the case shall be retained for 
ne term only. . 

XIII. A certiorari to perfect or to bring up a complete record, may be 
awarded at the first term on motion of either party: if its object be to sus- 
tain a judgement, without a shewing; but ifto reverse a judgement, a sufficient 
shewing must be made. 

XIV. The Clerk may permit either of the Attorneys concerned in a cause 
to take the record and papers thereof from the Clerk’s office, to be returned 
at such time as by the rules of the office may be directed. 

XV. The public examinations for leenses te practice law, shall be on the 
first Tuesday and on eactt Saturday of the term, 
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RULESOF PRACTICEIN THE CIRCUIT AND COUNTY COURTS, 


I. ‘The Clerk shall enter all causes on the appearance dccket, according 
to the crderin wh ch the writs were received by the Sheriff. 

Il. He shall k¢ep a separate docket, in which shall be entered all motions 
made during the term, (not incidental to the cause,) inthe order of time in 
which they are made, and they shall be called in the same order, 

Ili. He shall keep on his table when the Court is sitting, and at afl other 
tinies in his office, a memorandum book, in which the Attorneys may respec- 
tively enter frecifies and other directicns to him. 

IV. Onevery final judgement and decree rendered during the term, (une 
less the party to be benefitted thereby or his Attorney shall in writing other- 
wise direct,) the Clerk shall issue execution as soon after the adjournment 
as the law will permit. 

V. An Attorney may be security for costs, but shall not be bail for his 
client, either ina civil or a criminal case. 

Vi. To every Scire Facias returned ‘‘made known,” the defendant shall 
plead within the first two days of the term to which the same is returned, the 
plaintiff shall reply en the day next thereafter, and so on from day to day 
until issue in fact or in law be joined ; but either party may demand a trial 
at the return term, although the court may not continue in session three days, 

Vii. When oyer of any instrument which is the toundation of the action is 
demanded, and notice thereof given tothe Attorney for the plaintiff, oyer 
shall be granted within two days thereafter; unless the instrument be out of 
the possession of the plaintiff, and a sudfena duces tecum be necessary, in 
which case oyer shall be granted on the return of the subpeena, duly execu- 
ted, and in default thereof, in either case judgement of non. frros. shall be 
entered. When oyer of letters testamentary or letters of administration is 
demanded, it shall be granted on or before the first day ofthe term next after 
the return of the writ, but the trial shail not on that account be delayed. 

VI. When the action is on any instrument purporting to have been sign- 
ed by the defendant, and within the time prescribed for pleading, he shall give 
notice to produce it, it shall within cne day thereafter be produced for his 
inspection. In default thereof, nonsuit may be entered, unless sufficient ex- 
cuse be shewn. 

1X. Defaults may be entered on the docket in vacation, which shall relate 
to the preceding term and advantage thereof may be claimed at the next term, 

X. After adefault hasbeen duly entered, the party claiming the benefit 
thereof shall not be bound to receive any plea or pleading of the party so in 
default. 

Xi. On timely application, on affidavit shewing merits and sufficient mat- 
ter »f excuse, a default may be set aside cn such terms as the Court may 
impose. 

X1l. No pleain abatement shall be received if objected to, unless by the 
endorsement of the Clerk it appear to have been filed within the time al- 
lowed for plead ng. 

Xiil. A motion to quash an attachment, appeal or process,must be made at 
the first term at which it canbe made, and not afterwards. 

XIV. No private agreement or consent between the parties or their Attor- 
neys, relating to the proceedings in any, Cause, shail be alleged or suggested 
by either against the other, unless the same be in writing and signed by the 
party to be bound thereby. 

XV. The docket of civil causes for trial shall be called. absolutely on the 
first day of the term, wn'essthe presid ng Judee shall order otherwise. Each, 
tause shall be taken up according to ats priority on tue docket, and tried or 
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eontinued. If passed over, it shall not be called again during the term unti} 
all the other causes for triaMhave been disposed of. 

XVI. The party applying for.a continuance of any civil action, must state 
in the affidavit, the names and place of residence of the absent witness or 
witnesses ; what di ligence he has used to obtain his or their testimony; and‘ 
what he expects to prove thereby. If the adverse party will admit what it 
is so alleged suéh absent witness will’ swear, the cause shall not be continued 
by reason of:the absence of such testimony. After the first continuance, 
such other shewing must be made, and such terms may be angel as tothe 
Court shall seem proper. 

XVII. No cause shall be continued twice in succession by cc nsent of par- 


ies. 

XVIII. On trial, only one Counsel on each side shall examine a witness. 

XIX. If the Counsel for the plaintiff waives the right of opening the argu- 
ment, he shall not have the right of concluding. 

XX. Whenever a change of venue shall be awarded, the Clerk shall sub- 
join to the original papers, a transcript of all entrics relating to the suit; and 
by some discreet person send the whole enclosed under seal, to the Clerk of 
the Court to which the ‘case is ordered to be removed. Such messenger on 
producing the receipt of the Clerk to whom the papers, &c. have been so 
sent, shall be entitled to receive from the Clerk by whom he was employ ed, 
five cents per mile for going and for returning from the one Clerk’s office to 
the other. The Clerk shall not be bound to transfer said papers, &c. until the 
party obtaining the change of venue has deposited with him a sum sufficient 
to the compensation of the messenger as aforesaid. 

x1. A particular day in each term ‘shall be set apart for hearing motions, 
but they may be heard at an earlier day by leave of the Court. 

XXIV. Reasons in arrest of judgement, and reasons for new tfial, and the 
affidavitsin support thereof, if any are relied on, shall be filed with the Clerk, 
and notice thereof be given to the adverse party one day before the argument. 
If the cause is tried on the last day of the term, the notice shall be given 
when the motion is entered. The party making such motion is entitled to the 
opening and conclusion of the argument. All such motions, not acted on, or 
continued by order of the Court, are to be considered as discharged of course 
en the lastday of the term. 

XXIII. In cases brought from a County Court, into a Circuit Court, by 
writ of error or appeal, the rules of the Supreme Court, so far as applicables 
shall-be in force in the Circuit Court. 


RULES OF PRACTICE IN CHANCERY. 


I. Where it ‘is satisfactorily shewn, by affidavit to the bill, or by other 

oe that a defendant resides out of the State, an order of publication 
be made at the first term. 

mt. An injunction to stay proceedings at law, either before or after judge- 
ment, shall in no case issue, until bond and security have been given, in such 
sum, and withsuch condition, as the Judge may direct. On awarding an in- 
junction for any other purpose, it shall be in the discretion of the Judge to 
— security or not. 

II. All bills for injunction shall be filed with the Clerk, within twenty 
days after obtaining the faz therefor, and not,afterwards. The Clerk shall 
issue the writ of injunction immediately after the terms on which it was 
awarded, shall have been complied with. 

IV. If the complainant shail not before the second term after filing his 
bill, have taken measures to bring inthe defendant, his bill shall be dismissed. 
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V. Where a defendant resides out of the State, on the application of his 
Bolicitor, the Clerk shall issue a commission directed toone or more persons, 
to take and certify his answer. The affidavit to the answer shall be attached 
thereto, sworn to and subscribed by the defendant, before such commission- 
ers, or one of them, and so certified by him or them. Where an affidavit to 
the bill or petition of a party residing out of the State is necessary, it may be 
taken and certified inlike manner. The answer of a foreign corporation, 
taken according to law, may be certified by commissioners appointed in like 
manner, 

VI. All demurrers shall state the matters of objection to the bill. Ifa de- 
murrer be overruled, the defendant shall forthwith put in a full and sufficient 
answer. 

VII. A defendant may at any time move to dismiss a bill, or to dissolve an 
injunction, for want of equity. When exceptions to an answer for insufficiency 
have been filed and disallowed, the injunction shall thereby be dissolved with- 
out motion or further argument. 

VIII. The unsuccessful party ina demurrer to a bill, exceptions to an an- 
swer, motion to dismiss a bill, or to dissolve an injunction, shall pay the costs 
thereof, unless the Court shall otherwise order. 

IX. When a hearing is brought on by consent on bill and answer, the answer 
shall be taken as true. 

X. Testimony shall betaken by interrogatories. Either party may obtain a 
commission to examine witnesses, either in or out of the State, by filing inter- 
rogatories in the Clerk’s office, and serving the adverse party with a copy 
thereof, at least ten days before theccommission issues. If the adverse party, 
within ten days after so ré¢civing a copy of the interrogatories, shall not file 
- cross interrogatories, the commission may be issued ex parte. Filing cross 
interrogatories shall be considered an acknowledgment of notice. 

XI. The testimony of witnesses shall be written in presence of the com- 
missioners. A Solicitor for cither party shall not be a commissioner, or write 
che deposition. 

XII. Testimony de bene esse may be taken before answer filed, if the com- 
plainant make affidavit that the proof of a material fact depends on the testi- 
mony of the witness, or that the witness is aged, or very infirm, or about to 
remove from the State, and give notice as in other cases. If the emergency is 
such as will not admit of delay, the Court or the Clerk may appoint the time 
of taking and the nctice to be given. : 

XIII. The complainant in a bill of interpleader, intending to take testimony, 
must give notice to all the parties required to interplead. 

XIV. Testimony taken by interrogatories and cross interrogatories, fully 
answered, may be used by either party. Where a party, having had an op- 
portunity to cross examine, fails so to do, he shall not afterwards have a com- 
mission to examine the same witness on the same points, unless by special 
order of the Court, or of a Judge in vacation; nor shall a re-examination of a 
witness as to the same points be allowed, unless by order of the Court and on 
special shewing. 

XV. Depositions shall be sealed up with the commission by the commission- 
ers, with the name of the cause endorsed on the envelope, and the packet 
shall be directed tothe Clerk. The publication of any deposition must be by 
order on the minutes of the Court, or by consent in writing signed by the par- 
ties or their Counsel. 

XVI. When a cause is called for hearing, if the complainant does not ap- 
pear, it shall be dismissed: if he appear, and the defendant does not, it shall be 
heard and a decree rendered according to the claim and proof. - Either par- 
ty, cn timely application, may set askle his default,on such terms as the Court 
shall impose. 
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** XVI. Atthe hearing of every cause, the complainant’s Counsel shall fur- 

to the Court a brief containing a succinct statement of the material facts 

stated in the bill, answer, exhibits and testimony; the points, raised, and the 

*+ authorities on which he intendstorely. If he failto furnish such brief, he 
“shall not be heard in argument. 

5 XVII. A final decree shall be called in question before the Court render- 

Se) — ing it by bill of review only; and shall never be impeached by original bill, 
ae a ick on the greund of fraud. 

a aaa «» XIX. The Clerk shall keep a rule book, in which the Solicitors shall re- 

4 spettively enter all motions for re-hearing, and motions to set aside orders or 

tty decrees made for'want of answer. The entry shall be sufficient notice of any 

x such moticn. The motion fer re-hearing must be made at the same term at 

which the decree is rendered. <A defendant must, at the time of entering a 

Motion to set aside an order or decree made on his default, file with. the 

Clerk a full and sufficient answer. 

XX. Any bill for discovery, in aid of « claim or defence at law, being ancil- 
lary tothe common law prececding, shall be filed therewith, and disposed of 
when the case at Jaw is called. " 

XXI. Where a suit at law and a bill in chancery are instituted for the same 
claim or demand, the defendant, on suggestion supported by affidavit, may 
move the Court to inspect the records, and if it appear that the two suits are 
for cne and the same cause of action, it shall be ordered that the plaintiff elect 
in which he will proceed, and that he dismiss the cther. 

XXII. Incases which may be revived by Scire /ucias, on suggestion of 
the adverse party to the Clerk in vacation; he may issue a Scire Facias to bring 
in as parties, the representatives of such as may Rave died pending the suit. 

XXIII. The sessions of the Clerk as Master in Chancery, shall be held at 
his office, unless by consent of parties he appoint a different place. He shall 
determine as to the time and duration thereof, and issue all notices to the par- 
ties interested in his investigations. 

XXIV. Exceptions to testimony admitted by the master, must be taken 
before him, and certified in his report. If not sotaken, the exception is waived. 

XXV. The Clerk shall conduct all sales made under decree of the Court, 
unless the decree otherwise direct, and the Court shall fix his compensation 
therefor. 

XXVI. The rules of practice in Chancery in England, so far as consistent 
with the laws of this State and the rules made under them, shall be in force 
in cases not provided for by these rules. 





~~" 
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; SUPREME COURT, Juty Term, 1830. 
-Ordered, that the feregoing rules be recorded, that they become operative 
» . Yafter the first day of January 1831,and supersede all the rules of practice here- 
tofore adopted by this Court. 
A Copy of the Rules and of the order relating thereto. 
Test, HENRY MINOR, 
December 1, 1830, Clerk of the Supreme Court. 
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Foote v. LAWRENCE. 
( See page 483. ) 
re} 5 « Ve) 


In this cause, which is reported in page 488 of this work, a dissenting opi- 
*nicn was filed, which was omitted, and is therefore here inserted. It is as follows: 


By JUDGE WHITE. 

In the opionion just delivered, it is conceded, that every fact must be found in 
a court of law by a jurv consisting of twelve men; but it is contended, that in 
making out the record for revision in this Ceurt, it isenly necessary it should ap- 
pear that there was a compctent jury, and that this may be done without stat- 
ing the names of the jurors individually. This I admit, and yet say that this 
very fact, of there having been a legal jury who passed upon this case, does not 
appear, andtherefore, that the judgement shculd be reversed. Had the record 
siated that there was a jury of good and lawful men, to wit, A. B. and cleven 
others, or even that there wasa jury of gocd and lawful men elected, &c. with- 
out any reference to the number, then perhaps, inasmuch as every legal jury 
consists of twelve men, the inference might be fair, that that fumber were em- 
pannelled, But such an inference or implication cannot arise, when it appears 
from the record itself, that there were but eleven. Inthe present case, itis true, 
the clerk states in the record, that there was a jury of good and lawful men. 
But he does net stop here, he proceeds to name them, and that too, at full 
length. He says nothing frem which it can be fairly inferred, as I think, that 
there were any sworn whose names were not recorded. And from his shewing, 
itappears there were but eleven jurcrs sworn to try theissuc. The sum and 
substance of the record then is manifestly this, that there was a jury of good 
and lawful men, consisting of eleven ; or if you please, a lawful jury composed 
of less number than the law requires. ‘This is a contradiction in terms, and 
all will admit that such a jury would be incompetent. But the dispute lies in 
this, whether such be the necessary inference to be drawn from the record. To 
my mind, it appears plainly that itis. For the expressicnthat there was a good 
and lawful jury, 2 contradicted by the statement, shewing that an insufficient 
number composed it. Where there is‘an express statement, there can be no 
implication drawn from general expressions contray to it. This principle exists 
in the very nature of things, and applies to records as well asto contracts. As 
there is no legitimate way in which we can come to the conclusion that there 
were other jurors in this case who are not named, the very language of the re- 
cord excludes such a conclusion. In my opinion then, there is error, and the 
judgement should be reversed. As tothe supposition that the defendant below 
stood by and consented to be tried by an incompetent number of jurors, it could 
be as well applied to any other error that could arise; besides, I question whe- 
ther so important a privilege asthe trial by jury shculd be taken away by mere 
inference. It is the duty of every plaintiff to conduct his suit in conformity to 
the wholesome and substantial requirements of the law, and net to rely on the 
inferences to be drawn from the neglect of the defendant. 
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2. A plea in abatement under the statute,|! 


~ . . | 
. Such residence and freehold in another 


. Where a plea in abatement, and a demur-| 


ACCORD AND SATISFACTION. 
1. 


. Accord and satisfaction is a good plea to, 


3. A mere acknowledgement of satisfi 


. On a note payable to trustees appointed 


. One partner can maintain an action at 


INDEX 


TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 





ABATEMENT. | 


! 


i The statute protecting freeholders from| 


being suéd out of the county of their resi-! 


dence, extends to suits betore justices of) 4 
55) . 


the peace. Read v. Coker, 22 
must shew that the defendant is aresident | 
citizen of another county, and also, that he 
is a freeholder of such county. Wilson v. 
Oliver, 4b 


county, may be pleaded and proved, though! 
inconsistent with the sherifi’s return. Coz, 
v. Jones & Jones, 379) 


rer thereto, appear in the record, and af-| 
terwards, an issue on the plea of not guil- 
ty, the plea in abatement will be disre-; 
garded. Robertson v. Lea & wife, 141 
See Practice. 
“ General issue 1. 


ACCEPTOR. 
Sce Demand 3. 





Tt is a good plea in bar, that the plaintiff, 
pending suit, accepted a writing as an ac-| 
cord and satisfaction from a third person,| 
with condition to dismiss his suit. Web- 
ster & Smith y. Wyser et al. 184 


debt on a record from another State.—| 
Hardwick v. King, 


will not sustain the plea of accord and sat- 
isfaction, there must be something valua-|| 
bie given. Logan v. Austin, 476) 


ACTION. 





to sell town lots, their successors cannot, 
maintain an action, though power be! 
given to the trustees to appoint successors.! 
Bumpass et al. v. Richardson, 16 


Jaw against his copartner, for an excess 





paid by him on a joint purchase. Bum- 
pass v. Webb, 19) 


° 
vw. 


7 | 


A civil action for damages does not lie 
where a felony was committed, unless the 
defendant be acquitted of the felony. Mer- 
gan v. Rhodes, 70 
And if the plaintiff has procured ap ac- 
quittal by collusion, he cannot sustain the 
action. Ibid 


. An executor may maintain an action at 


law against his co-executor, on an express 
promise. Phillips v. Phillips, 71 


6. An action lies by the plaintiff in attach- 


~l 


ment on a replevy bond taken by the 
sheriff, and assigned to him. Adkins v. 
Allen, 130 


. A vendee of land after special request to 


remove a nuisance erected before his pur- 
chase, can maintain an action for its con- 
tinuance. _Loftin vy. M-Lemore, 133 


. An action, not barred by limitation at the 


death of an intestate, may be brought by 
his administrator within twelve months, 
although it would have been barred with- 
in thattime. Grice v. Jones’ adm’r, 25 


. A joint action cannot be maintained by 


co-securities against their principal for 
money paid by them unless ont of a joint 
fund. Parker v. Leek & Lambertson, 523 
See Action on the case 2. 
“ Assignment 1. 3. 


ACTION ON THE CASE. 


. In case against a sheriff for an escape, ne 


recovery can be had, unless the jury find 
expressly that the escape was by his negli- 
gence or consent.or that the prisoner might 
havebeenretaken. Rountree v. Smith, 157 


. An action on the case cannot be sustained 


against a warehouseman for goods robbed, 
unless there be some negligence. Moore 
v. Mayor & Aldermen of Mobile, 284 


See Malicious prosecution 1. 2. 3. 
“ Declaration 2. 


ADMINISTRATOR. 
See Executorsand Administrators. 


AGENT. 


See Demand 3. 
“ Principal and Agent 1.2. 
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AGREEMENT. | 


1. ,An agreement between the creditor and! 
principal in a writ of error bond, by which! 
the remedy against the principal is sus- 
pended without the consent of the secu- 
rity, isa discharge ofthe security. Come- 
gys & Pershouse v. Cox and Harris, 262 

. An agreement to receive specific articles’ 
in payment of a note, and a tender of the! 
articles, is a bar; and a readiness yet to 
deliver them need not be averred. Gar- 
rard v. Zachariah, 272 


AMENDMENTS AND JEOPAILS 


1. An amendment made in the Court below, 
pending a writ of error. does not affect the 
costs. Pace v. Dossey, 20 
On an appeal from a justice of peace, a 
misjoinder of parties cannot be amended. 
Sinitth & Hill v. Cobb, 62 
A judgement cannot be amended nunc 
pro tunc by resorting to the record of a 
distinct suit, though referred to’ by the 
clerk in his entry. Draughan ct al. v. 
Tombdeckbee Bank, 66 
pies may be. amended by leave of the 
, after a verdict aad new trial. HWeb- 
ster & Smith v. Wiser et al. 184 
A plea puis darrien continuance may be 
amended, and entitled as of the term 
when thé original plea was filed. Tbid. 
6. Judgement below being rendered by nil 
dicit for a less sum than is shewn to be 
due by the record ; on a writ of error, it 
may be corrected and rendered for the 
pre amount, at the costs of appellant, 
y reference to the endorsement on the 
writ. Mason v. Smith et al. 275: 
Since the statute of jeofails of 1°24, if 
there are good and bad counts in a decla- 
ration, and a general verdict, judgement 
will be given. Thirmanv. Matthews, 334 
. By pleadiug to an amended declaration, 
defendant waives the right to revise the 
decisions made on the’ original declara 
tion and on his pleas thereto. Caldwell 
Bennett v. May, 425) 


2. 


5. 


ANSWER IN CHANCERY. . 


See Evidence I—1. 3. 4. 
** Injunction 1. 


APPEAL FROM JUSTICE OF PEACE. 


1. A motion to dismiss ah appeal for insuf- 
ficiency of the appeal bond, must be made 
or entered at the retern term of the ap- 

al. Jentcins v. Cauley, 1 

Payne v. Martin, 





407 





2 


INDEX, 


If the appeal bond is informally taken by 
the justice, without fault in the appellant, 
he may give a new bend in Court. [bid. 


. If however, no bond has been given, the 


uppeal may be dismissed at any time. 
Payne v. Martin, 407 
An appeal bond may be sufficient, thongh 
not signed by the appellant. Roden et al. 
v. Roland, 266 


. On an appeal, the procéedings cannot be 


so amended as to cure a misjoinder of 
parties. Smith & Hill v. Cobb, 62 


. Nor can parties be changed, or others sub- 


stituted. Bettis v. Nicholson, 349 


. Bat a discontinuance may be entered after. 


an appeal, as to a joint defendant not serv- 
ed with process. Wade et al. v. Robinson, 
423 


. Though it cannot, as to one who is in 


Court, without a discontinuance as te all. 
Smith & Hill v. Cobb, 62 


. When the sum in controversy is more than 


$20, a declaration or statement must be 
filed in the appellate court. Roland et al. 
v. Reden, 266 


. A jndgement of non pros. against the ap- 


pellee. when he has no notice of the ap- 
peal, iserror. Bettisv. Nicholson, 249 
See Certiorari 1. 2. 


ARBITRATORS. 
See Award. 


ARREST OF JUDGEMENT. 


. When a prisoner is found guilty on an in- 


dictment for felony, and the judgement is 
arrested, it does not prevent his being re- 
indicted. The State vy. Phil, ih 


. A change of venue having been ordered, 


on the motion of'a prisoner by his eounsel, 
the judgement will not be arrested be- 
cause the grounds of it are not shewn by 
the record. TAé Statey. M'Lendon, 195 
The judgement will be arrested on an in- 
dietment for assault and battery, the time 
of the commission of the oflence being in 
biank. The State v. Beckwith, 318 
In‘a declaration on a covenant to pay mo- 
ney for the hire of slaves, the want of an 
averment that they served the defendant, 


is fatal in arrest of judgement. Bassett’s 
Ex’2 v. Jordan, 352 


ASSAULT AND BATTERY. 


. In an action for assault and battery, pro- 


vocation not immediately preeeding and 
connected with the assault, cannot be giv- 


en in evidence by the defendant. Terry 
et al. v. Eastland, 156 


Ne 








INDEX. 


2. The plaintiff may in such action, prove ; 3. 


” 


~- 


. A witnesses certificate is transferable by 


. Errors, which are merely technical, must 


that he was puiled avout, and detained and 
held by the defendant, if it be part of the | 
same assauli, though no imprisonment is | 
laid in the declaration. Logan v. Austin, 
476 | 


. The defendant inay siew in mitigation of | 


damages, that the plaiutiil consented to be | 
whipped. Ibid. | 
Qn an indictment for assault aud battery, 


4. 


the defendant may prove the pendeacy of , 5. 


a civil action for the same assanit, in miti- 
gation of damages. The State v. Autery | 
& Autery, SOY; 


5. A day certain mast be laid in the indict- 


ment when the offence was committed. | 
The State v. Beckwith, 313, 
See Accord and satisjaction 3. 
“* Release 1. 
“ Evidence IV. 2. 


} 
| 

| 
ASSIGNMENT. | 





| 


delivery, and the holder can sue ia the} 
name of the witness for his use. Findley) 

: * , opt 
& Cummins v. Wyser, 2.3 | 
A replevy bond, taken by the sheriff on an | 


6. 
» a 


attachment. may be assigned by him to) 9 


the plaintiff in attachment. 


v. Allen, 130)| 


. The payee of a note may recover of the 


maker, though an assignment to a third 
person is endorsed on the note; the pre- | 
sumption being, that he has become liw-|} 
fully re-possessed of it. 
Keyser, 

But if bronght for the use of the assignee, | 
the presumption is rebutted, and he cannot | 





maintain the action. Johnson, use of Stone 10. 


v. English, 16s 
See Garnishee 4. 


ASSIGNMENT OF ERRORS. 


be assigned within the three days allo 
for filing them, or an affirmance will 
granted, though the assignment be filed 
beffre the motion for affirmance. M*‘Don- 
ald y. Elliott, 219, 
| 


ASSUMPSIT. | 
A promise to board the plaintiff for a cer-' 
tain time, must be specially declaced on,' 
and cannot be given in evidence under 
the common counts. Haynes v. Woods, 12 


a} 
i 





. If the verdict in assumpsit is for less than | 


$59, and no affidavit is filed, judgement 


cannot be rendered on it for the plaintif.| 2. 


Carter vy. Dade, 18! 


i 


ae 


Adicins et al..| ~* 


Pitts v. Keyser § ) g 
154)| ~~ 


}.11. 
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Assampsit lies by one partner against the 
otier, ior an excess paid by him over bis 
share in a joint purchase. Bumpass v. 
Webb, 19 
Assumpsit lies against two partners ona 
writien contract, though made in the name 
of, and signed by one partner,only, if it 
relate to business of the firm; and parol 
proof is sufficient to establish that fact. 
Snead v. Barringer & kiodes, 134 
In assumpsit on a contract, whereby the 
defendant promised to deliver goods, pay- 
able on delivery, proot’by the plaintiff that 
he was in good credit, and that the defen- 
dant had sould the goods to another, is suffi- 
cient, and other evidence ofreadiness to pay 
is unuecessary. Andegson ¥. Garth, 160 
A eveditor of a firm, receiving from one 
partner an endorsed note in exchange for 
the firm paper, releases the other partner. 
Nance & Co. v. Popes: Hickman, 220 
Pope & Hickmanv. Nance & Co. 354 
But the names of one of the makers, and 
of the endorser of the substituted note, be- 
ing ‘orgeries, and the other maker being 
insolvent, itis no payment} and the plain- 
tiff may maintain assumpsit on the origi- 
ual consideration against both partners. 

Ibid. 
A recovery.on the original consideration 
may be had 6n the common counts, against 


»both partwers, on proof of the forgeries, 


and of the insolvency ; though the substi- 
tuted note has not been returned; if it be 
shewn that no injury is sustained on ac- 
count of the failure to return it. Ibid. 
Assumpsit lies, as well as account, for 
goods delivered to be sold and accounted 
for in New-York currency. Pope, Adm’r 
v. Roliinson, 415 
Suck recovery may be had on the com- 
mon counts, Ibid. 
Assumpsit lies by one partner against 
znother, on a writing which ascertains the 
amount due from him, on a settlement, 
though there be no promise to pay. M‘Coll 
v. Oliver, 510 
And judgement final may be rendered on 
such a writing, on demurrer, though not a 
promissory note. Ibid. 
See Breach 1. 


“ Contract 2. 3. 4.5. 6. 


ATTACHMENT. 


. The voluntary affidavit ofa garnishee, ta- 


ken before a justice, without sammons, 
does not anthorize a judgement against the 
defendant in attachment. Lawrence, Ra- 
pleye & Co. v. Ware, 30 
Phe replevy bond in attachment, is pro- 
perly made payable to the sheriff, and 
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%9 


. 


1. 


2. 


3. An award may be pleaded in bar, thoagh, 


when as¢igned to the plaintiff, he may sue} 
on ity Adkins et al. v. Allen, 130 
In attachment, bond by plaintiff to prose- 
cute the attachment to effect, and pay all 
damages, &c. is sufficient. Salimarsh & 





Beck v. Evans; 132 
See Judicial attachment 1. 2. 
* Garnishee 1.2. 3. 4. | 


AUTHENTICATION. 


Anauthentication by one of the Judges of 
the Supreme Court of Errors and Appeals 
of Tennessee, is sufficient; there being no} 
Chief Justice of tat Court appointed by} 


ou . Campbell, 543) 
ity of that Court may be! 


shewn by the laws of Tennessee, or sem- 
ble, by the certificate of thedudge. Ibid. 


AUTHORITY. ' 


A parol authority to fill the payees name; 
in a bond, with a blank left for it, is suf 
ficient. Boardman y. Gore & Williams, 


517 
. AWARD. 


An award will not be set aside, because 
the arbitrators state as the ground of it, a 
matter which is no legal cause of action.| 
Goodwin vy. Yarbrough. » 152, 
After a general submission of all chims,| 
and fihai award, a party cannot be reliev- 
ed as to aclaim forgotten to be laid be- 
fore the arbitrators. M-Jimsey v. Traverse, 

244) 








not performed. M-Alpin § M-Alpin v.; 
May, 320, 
BAIL. 


! 

| 

' 

A sheriff is not liable as special bail, for | 
not having taken bail, unless notice is) 
iven him according to statute. Neal v.’! 
ines, 158 | 


BAILMENT. 


A ginner of cotton agreed to receive t 
plaintiff's cotton, and gin it in preference 
to all other cotton, but ginned other cot- 
ton previous to a part 6f that of the plain- 
tiff. »The gin and cotton being burnt,} 
gh without negligence, the ginner is, 
liable. Pattison'y. Wallace, 4a 
The corporation of Mobile receive pow- 
der under an ordinance to store it out off 
town, and without rezligence in them, 
it is rbbbed; they ‘are not liable to the: 
owner, though they received a reward ior; 
storage. Moore v. Mayor and Aldermen of 
i a4 





See Usage 1. 


INDEX. 
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‘4. 





4. 


or) 


“1 


3. 


BANK. 
Since the adoption of the constitution is; 
this State, the right to exercise banking 
privileges, is a franchise. The State v. 
Stebbins et al. : 299 


. The Legislature can at all times, limit the 


issuance and circulation of paper money, 
when not issued under express authority. 

Ibid. 
The act of 1218, incorporating the St Ste- 
phens’ Steamboat Company, did not grant 
banking powers to said corporation. Jbid. 
The act of 1823, incorporating the Bank 
of the State of Alabama, is coustitutional. 
Lyon v. Tie State Bank, 442 


. The rules of the State Bank as to the 


cgmputation of interest, whereby it is ta- 
ken and retained in advance, being sanc- 
tioned by universal banking usage, are 
legal. * Thid. 


. The same rules, whereby a day is calcu- 


lated as 1.360 of ayear, and whereby in- 
terest is taken on'the day of renewal on 
the old note and on the new note, are like- 
wise legal. e Ibid. 


- Though the State Bank be limited to six 


per cent. interest, unless more than.eighit 
per cent. is taken, it is no usary. Ibid. 
A security, when sued as such by the 
Bank for a debt, cannot plead as a set off, 
or payment, a deposite made in Bank by 
his principal. Such deposite is subject 
only to the check of the principal. Ibid. 
See Bond 3. 


BILL OF EXCHANGE. 


. An endorser who makes a special endorse- 


ment to an endorsee, is not liable to a re- 
mote endorsee. Erskine v. M-Lendon, 30 


. A party drawing a bill of exchange for 


his own accommodation, is liable, though 
the demand and notice be not in a reason- 
able time; if he only expected, but had 
not a right to expect the drawee would 
pay i and although, perhaps it might have 

een paid if regularly presented. Arm- 
strong, M‘Gehee & Co. v. Gay, 175 
On a check, bill or note, payable on de- 
mand, or where no time of payment is ex 
pressed, no days of grace are allowed, 
Sommerville v. Williams, 484 


See Demand 1. 2. 2. 


BILL OF EXCEPTIONS. 


. A bill of exceptions was signed with a 


blank space left for the insertion of'a copy 
of the note sued on, and its endorsement. 
There being but one count in the decla- 
ration, describing the note, to which the 
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INDEX, 


plea of payment was filed, the exception 
was heard.. Richardson v.. Farnsworth; 
55 
. Exceptions not certified by the presiding 
Jadge, or noted in writing at thetime of 
trial, cannot be considered as on therecbdrd. 
Tombeckbee Bank v. Malone, & Co. 269 
| 
BLANK. 
. In an indictment for an assault-and-battd- 
ry, if the:time of the offence’ be not stated,| 
but left blank, the judgement will be ar-' 
rested. The State v. Beckarith, 318) 
A blank left in a bond for thé name of the! 
ayee, maybe filled by parol authority 
from the maker. Boardman v. Gore ® A il- 
liams; * 517) 


See Bill ss Exceptions 1. 


BOND... | 


. To: authorize a summary judgément a- 
gainst the. security‘in a boni! for the de- 
livery of property taken in éxecution and} 
claimed by’a third person, Such bond must 
have been returned forfeited: Allen v.' 
Hays, 1) 
A bond to replevy goods taken in attieh-| 
ment, is properly madeé payable to the! 
sheriff, and may beassigned by him to the! 
plaintiff. Adkins v. Allen et al. 139) 
On a bond of: the Cashier of a Bank,! 





with condition “safely and “secarely tol 
keep all moneys deposited, refunding anc dl] 
paying over the same when properly re-|| 
quired,” the obligers are not liable for 
money violently robbed from the Cashier,|| 
while in the discharge of his duty. Hunts- 
ville Bank v. Hill et al. 201 
An appeal bend given in a jusfice’s court 
may be -good, though not signed by the 
defendant in the appeal. Roden et al. v/ 


Roland, 2 ay 
A bond signed by “A.” Seal “for B. C. 
and D.’is sufficiently exeeuted as the 


bond of B. C. and D. by. their agent, 
though there be only one seal; and it is 
not the individual bond of A. Martin, 
adm’r, v. Dortch, 479 
‘ Though the. wording of a bond be in the 
singular number, if ‘executed by several, 
all are bound. Thid.|| 
. Where a bond is given with a blank for 
the name of the payee, with an agreement! 
that his name may be afterwards filled, || 
th@payee may fill the blank ; though the|| 
authority be only given by parol: Board=| 
man v. Gore & Williams, 517 

See Attachment 2. 3. 

“* Breach 1. 

** Eaxecutors & Administrators 4.5 5.9.11. 
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. Such certainty 
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See Judgement on motion 1. 4- 

“ Pleading 1—12. 13. 14. 15. 
Ii—10. 11. 12, 

“Promise }. 2. 

“~ Security 2. 


“ Sheriff 1. 12.15.16. 17. 


BREACH. 


In assumpsit against an endorser of a 
bond, that “defendant did: not pay accord. 
ing to.the tenor and effect of the writing,” 

is asufticient assignment of breach. Bra- 
han v. Debreih 14 


See Bond 1.3 
CASE. 


See Action'on the case. 
“ Malic 10US Prosecution 1. 2.3. 
‘Pleading I. Declaration 3. 


CASITIER. 


See Bénd, 3. 


CERTAINTY. 


. An debt, the pleadings must be consistent, 


and shew: a certain debt due, with suffi- 
cient precision aud certainty to enable the 
Court, to render judgement on demurrer. 
M: Kenzie & Bennock v. Conner, 1€2 
special verdict shews a right in 
the plaintiff, but does not define it with 
sufficient certainty, a renire de gevo will 
be awarded. Stodder v. Powell, 287 
A notice issued by a bank of a motion for 
a summary judgement is sufficient, if the 
debt elaimed. is identified with reasonable 
certairity, though it has not the technical 
precision of a deelaration. Lyon v. The 
State Bank, 442 
is also sufficient as to the 
certificate of the President of the Bank, 
required by the statute. Ibid. 


Sce*Garnishec, 1. 


CERTIORARL 


Where there are two successive certiora- 
ries, suing out the second one is a waiver 
of error in the decision on the first. Payne 
v. Martin,* 407 
A motion to dismiss for want of a sufficiertt 
certiorari bond, must be made at the return 
term. j 
See Commissioners of Roads 1, 


CHALLENGE TO FIGHT, 


Since the statute of 1819, giving a chal- 
lenge to fight a duel, is not indictable, un- 
lessacombatensues. Smithv. The State. 


506 
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CHANCERY. 


. Equity will not decree restitution of money 
paid under a misiake as to the law, the 
payment being voluntarily. made. Jones 
v. Watkins, od | 
. fa miesces in an erroneous) 
- § eotat hey till barred by the sta- 
tute 6f limitations, though he was under a 
mistake as to the law, equity will not open 
the judgement. Ibid: 
. Where there is an adequate remedy at 
Jaw, equity in general las no jurisdiction. 
Standifer & Standifer v. M‘Whorter, 532 
. Courts of law and equity have concurrent 
jurisdiction on questions of penalty, and} 
after an_ adjudication at law on the ques- 
tiofi, the oply remaining ground for equity 
jurisdiction is for discovery. Brahan 
Rose v. Pope & Pope, 135 
Where an injunction has been granted on 
a bill with affidavits annexed, and the an- 
swer denies the bill and affidavits, the in- 
. junction will be dissolved. ‘Withers’ Ez’r; 
v. Dickeys, 199 
. After a submission of all matters to arbi- 
tors, relief in equity carmot be given 
ause a party forgot to lay a claim be- 
them. M‘Jimsey v. Traverse, 244 
- Where a note is given in satisfaction of a 
judgement and to compromise @ doubtful 
claim, with a knowledge of the facts, the 
legality ofthe contract and judgement will 
nobpe in ired into in equity. Standifer 
& ir v. M‘ Whorter, §32 
. The power given to County Courts over 
estates of deceased persons, does. not en- 
tirely divest chancery of jurisdiction; par- 





ticularly when a matter. peculiar to chan-|| 


cery is involved, in which case it takes ju- 
risdiction of the whole subject. Gayle et al. 
v. Singleton, 566 
. A mortgagee of slaves, after a delay of 
thirteen years, filed a bill to fereclose 
against the administrator of the mortgagor; 
the estate being insolvent, equity will 
declare the lien lost, and call in all the 
creditors, and make distribution. Ibid. 


INDEX. 





- Where property is sold by an administra 
trix, subject to a mortgage, and bonght by 
herself at an inadequate price, the lien of 
the mortgage being afterwards declared not 
. to exist, the sale will be set aside. Ilia. 
See Contract 8. 

“ Decree 1. : 

“« Husband and Wife 2. 3. 

“* Practice 13. 


CHARGE OF THE COURT. 
A charge to the jury “that if they believe} 
the evidence offered by the plaintiff, it 
sustains his declaration,” is not improper. 

1 415! 


Pope, Adm’r. ¥. Robinson, 


a 





COMMON COUNTS. 


1. To support a common count, it is neces. 


sary to prove every thing which it Would 
be necessary to aver, if the count was spe- 
cial? Landrum’v. Brookshire, Ex’r, 252 
" See Evidence V—1. 3.5. 


COMMISSIONERS OF RGADS. 


. No appeal or certiorari lies on proceed- 


ings of ‘the commissioners of roads and 
revenue in laying, out a road, until after a 
final order confirming the report of a jury. 
Smitiev. Commissioners. of Raads, &e. 165 
CONTIRMATION. 
"See Chancery 1. 7. 


CONSIDERATION. 


. The consideration of a note cannot be in- 


quired into, when given for the amount ef 
a judgement witha knowledge of all the 
facts, and as a compromise of a doubtful 
elaim, though it afteswards appear that 
the judgement was ertoneous. Siandifer 
& Standifer v.\M-Whérter, 532 
See Contract 4, 

“> Fraud 1. 

“ Eridence 1—2. 

“ Endersement 1. 

“Purchaser of Land 1. 4. 

“« Usury 11. 22. 


CONSTABLE. 


. Since the act of 1€23, a constable may ex- 


ecute the process in cases of forcible entry 
ard detainer. IJard v. Lewis, 26 


CONSTITUTION. 


. Inthe Circuit Court, in assumpsit, if the 


verdict is for Jess than fifty dollars, and ne 
aflidavit is “filed pursuant to statute, the 
Court cannot render judgement for the 
plaintiff, -having no jurisdiction by the 
constitution. Carter v. Dade, 18 


. The jurisdiction given to justices of peace 


of forcible entries and detainers, is not in 
violation of the. constitution. Ward v. 


Lewis, 26 
. The act of 1823, chartering the Bank of 


the State of Alabama, is constitutional. 
Lyon v. The State Bank, 442 


. Since the adoption of the constitution in 


this State, the right to exercise b¥nking 
i is afranchise. The State v. Steb- 
ins et al. 299 


. The act of 1827, repealing in part that of 


1818, incorporating the St Stephens Steam- 
boat Company, is constitutional. _—‘Ibid. 
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banking powers. Ibid. 
4 
COSTS. 
1. The question of costs in the Supreme Court 


i> 


. Acontracfto servé three months, at a cer-| 


- On the sale of a promissory note, the law} 


. Acontract to pay cotton on a day stated, | 


. A parol contract to buy land jointly, and 


. A corporate body can only exercise such! 


. The act of 1818, incorporating the St Ste- 


. On a motion against a sheriff, costs are; 





INDEX, 


Mi CONTRACT. 


A contract made with trustees appointed 
to sell town lois, does not vest a right of 
action in their successors, there being no 
privity of contract with them. Bumpass} 
et at. v. Richardson, 16) 


tain price per month, is an entite contract,! 
and if part of the service only be perform-| 
ed, and the plaintitf leaves the employers! 
service without his consent, he cannot re-| 
cover any thing. Wright v. Turner, 29) 


implies a warranty that it has not been| 
paid. Ellis v. Grooms, 47 





. A promise to indemnity one who is about | 


tu. become a secutity in a sheriif’s bond 
from/loss thereby, is valid and binding, if 
in Writingy® Brown v. Adams, 51 
A. sells cotton to B. deliverable at the gin 
of C. After partis delivered, B. gives di-|| 
rections about, it, and furnishes bagging}| 
and rope. Although the cotton receipts!| 
are taken in A’s. own name, the contract} 
is executed on the delivery of the cotton at 
the gin, and if lost by fire, the loss falls on|| 
B. Trotter § M-Gonnegal v. M‘ Afee, 59) 


. Awritten contract, though’ made in the) 


name of one ofa firm only, may. be proved|| 
by parol to be a partnérship contract, and)| 
bind the firm. Snead v. Barringer & 
Rhodes, 134 


or in money, rating the cotton at a certain! 
price.-is for stipulated damages, and not a’ 
penalty. Brahan& Rose v. Pope Pepe, 135, 
divide it, is void under the statute of frands. 
Henley v. Brown, 144 
See Assumpsit. ’ 
‘© Bailment 1. 2. 
“ Husband & Wife, 1. 


CORPORATION. 





powers as are specifically granted, or such! 
as are necessary to carry those into effect. | 
The State v. Stebbins et al. 299) 


phens Steamboat Company, did not grant 


is not affected by an amendment made be- 
low, pending the writ of error. Pace v. 
Dossey. 20 





given ind followthe judgement. M‘ !Vhor-| 


ter et al. y. Marrs, be 


3. 
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Where ajudgement is reversed andrender- 
ed inthe Supreme Cofit, the appellee pays 
the costs. Payne v. Martin, 407 


. Butwherea clerical misprision is corrected 


in the Supreme Court, it is at-the costs of 
the appellant. Mason v. Smith et al. 275 


. On an appeal, where there was‘no party 


who should pay the costs, the judgement 
was reversed without costs. Betiis v. 
Nicholsen, 349 


6 The statute giving no more costs than da- 


a 


mages in certain actions of trespass, does 
not extend to cases of trespass to try titles. 
M' Gelice y. Evans, 589 


COUNTY COURT. 


. A guardian may be removed by the Coun- 


~ ty Court for fmproper conduct and misma- 


« 
ow 


nagement. Repitoe v. Hall, 166 


2. On writs of error from the County Courts 


to the Circuit Courts, fifteen per cent da- 
mages may be given on affirmance. Ward 
et al. v. Alexander S- Bills, 382 


3. Summary judgements against securities, 


in bonds on writs of error from the County 
to the Circuit Courts cannot be rendered 


under the act of 1826. Ibid. 
. A decree of the County C ordering 
the sale of lands of an ins mt estate, 


while unreversed, cannot be impeached 
by. third persons, and is evidence against 
them. Richardson v. Hobart, 500 


5. The power given by statute to County 


Courts over estates of deceased persons, 
does not entirely divest chancery of juris- 
diction. Gayle et al, vy. Singleton, 566 


Sec Commissioners of Roads 1. 
“< Sheriff 16. 
“ Judge 2, 


COVENANT. 


On a pleq of covenants performed, the 
defendant cannot exclude an instrument 


*which 1s correctly described in the decla- 


ration, on the ground that the suit is net 
brought by the proper parties. MWain- 
wright v. Townsley et al. 29 


. Covenant lies on an obligation under seal 


to pay money. Bassett’s Ex’x v. Jordan, 
nie 352 


. In covenant against #m administrator, he 


may, under the general issue, give spe- 
cial matter in evidence. Martin, Adm’r, 
v. White, 473 


. Covenant lies ona promise under seal to pay 


a sum certain, to be discharged in good cur- 
rent bank notes. Jacksons v. Waddills. 579 
See Performance 2. 
“Pleading {—11. 15. 
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CURTESY. 
See Trespass to try titles. 


CUSTOM. 
See Usage 1. 


DAMAGES. 


money, or exeinplary damages may be| 
given. Rhodes v. Roberts, 

On appeals, or writs of error, 
damages may be'given. Ward et al. v. 


Alexander & Bills, 


sure of damages. -Cook ¥. Cockrill, 


whipped. Logan v. Austin, 

See Assault and Battery 3. 4. 
“ Assumpsit 2. 

* Judgement 2. 

 Penalt y T. 

% eee el. 

. 1. 10. 14. 19. 
“ er 2. 

” Trover 1.2 


Kv rf , ) 

DAYS OF GRACE. ~~ ' 
On acheck,. bill or note, payable on de- 
mand, or where no time of payment is 
expressed, no days of grace are allowed.| 
Sommerviile v. It ‘lliains, 43 4) 


DEBT. 

. Debt, against sheriffs on their bonds, for 
failing to administer properly estates com- 
mitted to them, must be brought in the 
name of the Judge, for the use of a 
party injured. The Governor v. Gantt etal: 
3388 

Pa ryers and accord and satisfaction, are 


Hardwick v-. 

ng, 312 
. Debt lies in this State against an executor 
fora legacy. Pettigrew v. Pettigrew, 580 


rom another State. 


= Oi be 
Ki 


4. And in_ such action, the mt being in 
the hands of the executor, ‘he is liable de 
is propriis. hid’ 


. In debt, where judgement is sive on de- 
murrer, defaults or nil dicit, jadgement 
final may be rendered. Ibid. 

See Insolvent debtor 1. 
“ Pleadings l—4. 13. 14. 


7 


a 


. For an injury done to the person, smart | 


from i 
County to the Circuit Courts. 15 per cent 


339 
. In an action by an endorsce against his 
immediate endorser, the true considera- 
tion given fur the endorsement is the mee 
fo 
. Tn trespass for assault ahd battery, the!) 
defendant may prove in mitigation of dam- 
ages, that the plaintiff consented to be} 


476)\/ 
6 


leas to an action of debt on a re-|}. 





EX, 


DEBTOR. 


1. A debtor who seeured a debt by a deed of 
. trust; ona delyct being discovered in the 
deed, he confesse d judg ement to the cre- 
ditor secured, under avhich the property 
was sold. Held to bena frand on the other 
‘ereditors. M- Broom & Turner v. Rives, 72 * 


DECLARATION. 


Sce Evidence V—1. 3.5 
“— Misjoinder 1. 
“ Pleadbigs 1.’ Declaration. 











: 


! 


DECREE. 

._A decreé ordering thé sale of property in 
the hands of heirs, inust specify and iden- 
tify it, and it is ndt sudlicient if general. 
Gayle et al. v. Singleton, 566 

See County Court 4. 
“ Evidence i—1. 3. 4. 


DEED. 
A deed for land, though not recorded or 
attested by a subscribing witness, is good, 
and may, on proofaliunde, be read in evi- 
dence. Robertsen & Barnewell v. Kenne- 
dy & Kitchens, 245 


a20 
DELIVERY. 

. Possession of a letter of attorney by the 
proper person, is prima facie evidence of 
its delivery, and the authentication of a 
notary public as to its signing and sealing, 


is suili¢ient, though it do not state its deli- 


! very. Ward v. Ross, 136 
See Contract 5. 
e DELIV ERY BOND. 
See Bond 1, = 


DEMAND. 

. On a’note made payable at a particular 
place, after verdict, I Whe want of a special 
demand at such place is cured. irvine, 
adm’r v. Withers, 234 

. Semble, that such demand is not necessary 
in an action against the real debtor. Ibid. 

. P. & Co. draw on, and H, their clerk, ac- 
cepts a change ticket, payable when five 
dollars worth are presented at his office. 
H. had no office apart from the drawer’s 
store, and had left the State. Held that 
a demand was not necessary to sustain the 
action. Dillahunty v. Parry & Co. 251 

. Where a slave is hired to defendant “till 
demanded ,”’ga special demand is neces- 
sary to maintain detinue for the slave. 
Grice v. Jones, adm’r, 254 
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See Endorser 2, 
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. On a notice issued by the State Bank! 


INDEX, 


DEMAND AND NOTICE. 

See Bill of Exchange 2. 

“Demand 3. 
DEMURRER. 


See Pleadings 1V. Demurrer. 


! 
{ 
' 


DEMURRER TO EVIDENCE 


. When a defendant demurs to the plain-) 


tiff's evidence, the court may, in its dis-| 
cretion, compel the plaintiff to join in de-| 
mutrer. Brandons v.Huntsville Bank, 320) 


-.In an action on a, note, the defendant! 
pleads usury, and produces his evidence|! 


to sustain the plea: The plaihtiff may de,| 
mur to that eyidence. Thompson y. Jones,| 
556 


DEPOSITE. ‘ 


| 


. A deposite in Bank by a principal, issu) 


ject only to his check, and cannot be plead- 

ed by a security in bank as a payment or 

set off. Lyon v. The State Bank, 442 
DEPOSITIONS. 

See Evidence VIIl. Depositions. 


} 


DETINUE. 


. Detinue canndt be maintained, unless the 


plaintiff has the entire interest in the chat- 
tle sued for. Bell § wife v. Hogan, 536 
Sce Executors and Administrators 7.8. 


DISCONTINUANCE. | 


. Discontinuafices under the statute may be! 


entered in justices’ courts, as to parties 
not served with process. Wade et al. v. 
Robinson, 423 


. And may be entefed in the Circuit Court 


after an appeai. Thid. 


3. A discontinuance as to one defendant, on 


whom process was executed, is a discon-| 
tinuance as to all. Smith & Hull v. Cobb, 
62 


. Aliter, ifthe process was not served. Ad- 


kins et al. v. Allen, 130) 
against several defendants, judgement} 
may be rendered against one only on) 
whom notice has been served, and no dis-| 
continuance is necessary as to those not} 
served. Lyon v. State Bank, 442) 


DIVORCE. 
See Trespass to try titles. 
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DOMICIL. 


The statute of 1807, protecting freehol- 
ders from being sued out of tbe county of 
their permanent residence, extends to ca- 
ses before justices. Read v. Coker, 22 


. Residence and freehlod under that statute 


must contur to sustain such plea. Wilson 
v. Oliver, 46 


EJECTMENT. 
See Trespass‘to try titles. 


ENDORSEMENT. 


. In an action by an endorsee against his 


immediate endorser, if he has given less 
than this arnount of the note for the en- 
dorsement, he can only recover so much 
us hehas given. Cook v. Cockrill, 475 
See Assignment 3. 4. 
“ Endorser 1. 2. 


ENDORSEMENT ON WRIT. 


. The endorsement on the writ describes 
-the contract as béing under seal, and the 


declaration as a promissory note. After a 

judgement by default, the variance held 

immaterial. Byrne v. Hall, 17 
Sge Error.3. 


- 


ENDORSER. 


. A payee of a bill of exchange, who after 


acceptance, makes a special! endorsement, 
is not liable thereon to a remote endorsee. 


Erskine vy. M‘Lendon, 30 


. On a bill or note, payable on demand, or 


where no time of .payment is expressed, 
no days of grace are allowed, and pre- 
sentment to the maker,in a reasonable time 
after its reception, is sufticient to change 
the endorser. Sommerville v. Williams, 
454 
See Assignment 3. 4. 
“Endorsement 1. 


EQUITY. 
See Chancery. 


ERROR. 


. Judgement as on demurrer, when the re- 


cord shews no demurrer, is error. Olds v. 
Sargent, 37 


. No error will be noticed unless specially 


assigned. Stebbins v. Fitch, 181 


. Judzement by nil dicit having been ren- 


dered for less than appeared by the writing 


7 
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. No recovery can be had against 4 sheriff, 


. A defendant ‘offered in. evidence an an-;, 


. The decree is evidence, though the whole 


oa 














































to have been due, this court'on a writ of 
error sued by the plaintiff, will correct the 
judgement by reference to the ‘endorse-, 
meat of the writ, at the plaintiff’s costs.’ 
Mason v. Smith et al. 275) 
Seé Assignment of Errors 1. 
. 


ESCAPE. 





for an escape, unlessthe-verdict expressly 
find the escape to be ‘voluntary or neghi-: 
gent, or that the prisoner might have been | 
retaken. Rountree v. Smith; « 197)| 


EVIDENCE. 


I. Records. 
II. Public writings not records. 
JIT. Written evidence. . 





IV. -Parol evidence. i 


V. Proof in particular issues. ' 
VI. Competency of witnesses. 
VIF. Admissibility. 
VIII. Deplasgitions. 
IX. Other rs relating to evidence. 


I. Rechrds. 


swer in chancery, and read a part of it, 
consenting that theayhole might be read. 


Held that the plaintiff in the uding 
argument might read to the jury, hole 
of the answer and exhibits. Bumpass v.| 
Webb, 19}, 


A partner having given a note of a third 
person in payment of a partnership deb, : 
which was alleged to be a forgery; the re! 
cord of the verdict and judgement on the}! 

lea of'non est factum, in an action brought}! 
by the person receiving such note, against): 
the person whose name was forged, is evi- 
dence in an action against the partners, on 
the original consideration, to prove the for- 
gery. The partner who passed the pa- 
per having notice of the pendency of the 
suit and nature of the issue. Pope & Hick- 
man v. Nance & ‘Co. 354 
A decree of a County Court ordering a sale 
of lands ofan insolvent estate, is evidence 
against third persons, and while unrevers- 
ed cannot be inquired into. Richardson v. 
Hobart, 500 








proceedings on the estate be not shewn, 
. * Ibid. 
See Authentication 1. 





II. Public writings not records. 


A certificate of the register of a land office 
of the United States not issned in the dis-! 


| 





1 


~ 


INDEX. 


charge of his official duties, is not evi- 
dence. Woods-v. Nabors, 172 


. Proceedings had before a magistrate, may 


be proved by production of the warrant 
and oath of the justice. Scott v. M Crary, 
315 


. A discharge from a prosecution on a war- 


rant, madé by two justices, may be proy- 
ed by the produetion of the warrant and 
judgement, and the oath of one justice 
only, though the judgement was given by 
bota, Thid. 


. A-certificate of the register of a-land of- 


fice of the United States; shewing a pur- 
chase of dand and part payment, and an 
extension of time given for the balance, is 
sufficient evidence to support a plea in 
abatement.of freehold and residence in 


-anofher cbunty. Cox v,Jones & Jones, 379 
. Such certificate, inrtire absence of proof to 


tlie contrary, isto be taken as genuine. 
Ibid. 


: The certificate of the President of the 


State Bink, required by the charter to be 
produced on the trial of motidéns in favor 
of the Bank, does not ‘establish the debt, 
but only proves the debt to be the proper- 
ty of the Bank. “Lyon v. The State Bank, 

442 


. A final certificate of title, under the act of 


Congress, settling Spanish claims, is suf- 
ficient evidence of title ‘against a trespass- 
er, and he cannot go beyond it to question 
the right. .Richardson v. Hobart, 500 


IIL. Written Evidence 


. Where there is written evidence in the 


ower ofa party to procure, parol evidence 
is inadmissible. Rinaldi v. Rives, 174 
Cloud vy. Patterson, 394 


. Adeed tor land may be proved and read 


in evidence, though not recorded or attest- 
ed by subscribing witnesses. Robertson & 
Barnewell v. Kennedy & Kitchens, 245 
A written request by A. to B. to deliver 
goods to C, not expressing to be for value 
received, is not presumptive evidence that 
A. was indebted to C. Garrow v. Salles, 

499 


. A receipt is not conclusive evidence of 


payment, and may. be explained. Gayle 
v. Randle, 529 
See Covenant 1. 3. 


IV. Parol Evidence. 


. Parol evidence cannot be admitted \to 


prove thatiand was sold, when there is 
written, and consequently better evidence. 


Cloud v. Patterson, 394 


. Averbal release of damages is not suffi- 


cient to bar an action for assault and batte- 
ry. Logan vy. Austin, 476 


¢ 
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. Evidence of an agreement- to board the 


. In slander for words charging larceny, on 


- In an action against partners, where one 


‘sustain the common Counts by proof of the 


. In covenant agairist an administrator, un- 
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Parol evidence of authority to fill payees 
name, which was in blank in a bond, is 
sufficient. Boardman vy Gere & Willia 





| 
mS,} 


517] 
See. Assumpsit 4. 
V. Proof mm particular issues. 


plaintitf fora year, wil] not support a com- 
mon count in assumpsit.. Haynes v, 
Woods, 12 


issues on pleas of not guilty and justifica-| 
tion, the defendant may, prove a particular 
larceny ofthe same description as charged 
by the words. Adams v. MKard, 42 


partner, after dissolution, had given a note 
in payment with several names on ‘it, 
some of whith were forged, and others in- 
insolvent: held, that the - plaintiff might 


original consideration; that the note.given 
in payment was of no value; and that the 
detendants have not been prejudiced by 
its not being returned to them. . Nance & 
Co. v. Pope & Hickman, 220—354 
The possession of a note, made to be dis- 
counted in bank, is fot sufficient evidence! 
per se,to enable a security to recover} 
against the principal. Landrum v. Brook-| 
shire, Ex'r, 252) 





. To support a common. count, every thing; 


must be proved, which it would be neces-' 
sary to aver, if the count was special, Iézd.| 


. Inthis State, eviderice ef possession Of land! 


for 20 years, under claim of title, creates 
the presumption of a,grant, Stedder v.| 
Porcell, 287 
A defendant may prove residence and 
freehold in another county, in support of a) 
plea in abatement, though it contradicts 
the sherifis return. Coz v. Jones & Jones, 

379 


der a general plea to the merits, he may 

give any special matter in eyidence. Mar-| 

ten, Adm’r. v.. White, 473 

Possession of an ‘order by the drawee is} 

not conclusive evidence of payment of 

it, though it be receipted; it may be shewn 

that it was improperly obtained. Gayle v.| 

Randle, 529 
See Accord and Satisfaction 3. 

Assault and Battery.1. 2. 3. 4. 

Assignment 3. 

Assumpsit 4. 5. 

Malicious Prosecution 1, 2. 8. 

Purchaser of land 1. 

Promissory Not@2. 5. 

Slander 2. 3. 4.7.8. 9. 

Usage 1. 
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3. 


. W. conveved.a slave withwan 


631. 


VI. Competency of Witnesses. 


anty to M; 
M. to ¥. and Y. to the plamtiff. W. and 
Wife are competent witnesses for the de- 


fendant. Martin v. Kelly, 198 


. The payee of a note made to him or bear- 


er,/is a competent witness to impeach its 
consideration. Todd v. Stafford, 199 


. In an action by one who reveived a forged 


note, against the person who passed it. the 
person, whose name is forged, is a compe- 
tent witness to prove the forgery. Pepe & 
Hickman v. Nance & €o. 35 

A vendor haying sold a slave to two dif- 
férent purchasers, is a competent witness 
in an action between them for possession 
ofthe slave. Jones v. Park, 419 
Though one ofthe parties has been in- 
demnified by the vendor, he-is still a com- 
petent witness. The objection goes to his 
credit. Itid. 


. An indemnity, so given, after the sale, is 


irrelevant testimony and inadmissible. 

. Ibid. 

Inan action against two obligors, one of 

them is not aeompetent witness to prove 

that the other executed the instrumert. 

Whatley & Gracg,v. Johnsen, 498 
See Premissory Note 1. 


“ Witness. 


VII. Admissibility. 


. Afather sont slaves to his son-in-law short- 


ly after his marriage, and said he gave 
them to him; his after declarations, that he 
only lent them, are not admissible evi- 
dence. High v. Stainback, 24 


. Declarations made by a vendor after sale, 


cannot be given in evidence to defeat the 
title derived from him. Martin v. Kelly, 

198 
Under the plea of usury, the defendant of- 
fers to prove the usury by his own cath, 
under the statute; the plaintiff on cath, 
denies part of the facts stated: Such facts 
stated by the defendant as are not direct- 
ly denied, are admissible evidence. Furis 
& Powell y. King, 255 


VIII. Depositions. 


. A commission to take depositions may is- 


sue, on the affidavit of the attorney ‘‘that 
he believes the testimony material,and that 
he has been informed the witness resides 
in Tennéssee.”” Brahan v. Debrell, 14 
In the dedimus, the clerk set out the time 
and place for taking the deposition, but 
omitted to prescribe the notice to be given. 
Notice being given on the day the com 
mission issued, it is sufficient. Ibid. 
Notice of taking depositions left at the 
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dwelling house of a party, with a clerk,; 
is not sufficient. M* v. Morgan, 190) 
4. Although the statute of 1824, provides; 
that the postmaster’s certificate*shall be| 
evidence of the dépdsition being lodged 
in the pdst office, yet this may be proved 


by one of the commissioners. Winston v.|| 


Miller, 508 


IX. Other matters relating to evidence, 

1. A protest being read to the jury and hav- 
ing been objected to}, after the evidence! 
was gone through, the plaintiff relying on) 
other evidence to swppgit his issue, and) 
before the Court charged the jury, obtain-| 
ed leave to withdraw it. This is not error. 
Armstrong, M‘ Gehee,&Co.v. Gay, V5 

See Charge of the Court 1. 
“ Forcible Entry and Detainer 1. 2. 
“* Demurrer to Evidence 1, 2. 


‘EXECUTION. 
Where a plaintiff neglects to sue out his 
execution from term to term,/am execution| 
on a younger judgement, delivered to the 
sheriff during such lect, acquires a! 
preference. if-Broom & Turner v. Rives, 


Lok) 

. Semble, that a metion for judement can- 
not be sustained agaist .a sheriif for fail-| 
ing to return an execution which has been) 
superseded. Marchbani:s v. Rogers., 143) 

. An execution against a sheriff must be di-| 
rected to the coroner, and if direcféd to! 
the sheriff, it cannot be legally exeeuted| 
by the coroner, though delivered to him. 
Pope & Hickman y. Stout, 375 


See Sheriff 1. 2. 8. 10. 18. 
EXECUTORS & ADMINISTRATORS.) 


1. One executor may maifitain an action 
against a co-execator on his express pro- 
mise. Phillips v. Phillips, 71 

. On a judgement against an administrator, 
lands of the intestate descended to the 
heirs, cannot be made lable to execution 
hy sci. fa. against them. Bells; Trigg & 
Watkins v. Robinson’s heirs; 

. An executor or administrator is allowed 
twelve months after the decease to com- 
mence suit, although the statute of limita- 
tions would have barred the claim within 
that time. Grice v. Joncs, adm’r, 5 

. Sheriffs when sued on their bonds as ad- 
ministrators, are liable as other adminis- 
trators are on their bonds. The Governor} 
v. Gantt et al. 388 

. 8uch actions must be brought in the name 
of the Judge of the County Court, for the 
use of,the party injured, and it must ap- 
pear for whose use the suit is brought. Jd 
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Je 
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6. Where an.administrator is made a party 
tw an action of assumpsit originally brought« 
‘against the intestate, the judgement a- 
gainst him must be de bonis testateris, or it 

is error. Pope,-adm’r, v. Rebinson, 415 

7. In detinue by an administrator with the 
will annexed, appointed ini this State, the 
defendant pleaded that there was an exec- 
‘utor.appointed by will, in South Carolina, 
where the testator died; thathe proved 
the will, took, possession ofall the proper- 
ty, de: that he was in this Stete and un- 

~ -der ne- legal disability. .Plea held good. 
Gayle & Pittsyadm’rs, v. Blackburn, 429 

8. Replication that the property in dispute 
' ‘Was, and yet is, inthis State, within juris- 
dietion ef its courts, and neyer came to 
the, pdssession of the executor, in South 
Carolina; that the letters were granted on 

a copy. of the will proved in South Caro- 
lina, with the knowledge and asseni of 
the executor, who neter proved the will 
inthis State, and that the grant of letters is 
unrepealed, held insufficient, Ibid. 

9. In declaring against ah administrator on: 
his bond, the condition must be setout and 
breaches assigned. Fuqua vy. Stone, 435 
10. In covenant against an administrator, un- 
der a general flea to the merits, he 
may pire any special matter in evidence. 
Martin, adni’'r'y. White, 473 
11. Administrators as -well as others. when 
they plead non est factum, must verify the 
_. plea by affidavit, but‘their oaths to the 
_« best of their. knowledge and belief is suf- 
ficient. Martin, adm’r, v: Dortch, 479 
12. In .payment of an order: in favor of an 
executor, the acceptor cannot tender in 
payment or asa set off, a note made by 
the -deceased ‘to a third person, and not 
endorsed to him. Gayle v. Randle, 529 
13. Debt liés against an executor for a legacy, 
though the most appropriate remedy is in 
chancery. Pettigrew v. Pettigrew, 580 
14. In sach aetion, if the legacy is in the hands 
of the exeeutor, the judgement is de bonis 
propriis. Ibid 

See Chan 8.9. 10. 
F: Pleading 112. 13. 14. 
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FALSE RETURN. 


1. Tocharge a sheriff for a false return, there 
must have been a fraudulent intention. 

J Sutherland & Sutherland v. Cunningham, 
438 


2. The remedy for an ¢ 


mproper return, is by 
action on the case. ; Ibid 





~~ - 
FELONY. 
See Indictment 1. 
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FEME COVERT. s 

. . o | 

A title to property derived from an unmar- | 

ried woman is vilid, notwithstanding she'| 
be living with a man as is if married. 

Goodwin vy. Morgan, 


oe 
= 
mw tt 


| 
i} 
} 


FORCIBLE ENTRY AND DETAINER, | 


nu 


oO 


The jurisdiction given te justices of for-|| 
cible entries and detainers. is not in viola-'| 
tion of the constitution. Ward vy. Lewis.'! 
26 
In those proceedings, it is net necessary 
that the justice should record the whole of 
the evidence. Dhid. 
Payne v. Martin, 497 
Nor is it necessary that the record should 
shew that the complaint was read to tie 
jury, nor that they should sign the verdict. 

; Thid.' 
Since the act of 1 the process should 
be executed by a constable. [hid |) 
The complaint describes “ie boundaries of 
the premises, that the plaintiff claims by'| 
Virtue of a fee simple, and says he was | 
In possession; that the defendant entered 
with force and strong band, and turned 
him out of possession: This sufficiently 
specifies the lands nlaintiff’s estaie: there- 
in, and the injary. Thid.\4 


292 


=), 


ans : " ‘ 
- The complaint was for an unlarrful entry, | 


and a forcible and unlaarful detciner, and’) 
the summons was to answer for a furcible | 
entry and detainer; the variance is cured | 
by a pleato the merits. Grice v. Ferguson. | 
ob 
In proceeding for a forcible entry and de- 
tainer, notice for delivery of possession is 
not necessary. Thid. 
On acomplaint fora forcible entry and 
detamer, a verdict of guilty of an un-) 
lawful detainer, does not respond to the 
Tid. 
On a complaint for an wnlaaful detainer 
and verdict of guilty, the magistrate en- 
ters a judgement for a forcible and unlaw- 
ful detainer, the word forcible is surplus- 


issue. 


age and no error. Paynev.. Martin, 407 
See Certiorari 1. 2. | 
Practice 5. ‘} 

| 


FORFEITED BOND. 
See Bond 1. 2. 


FORFEITURE. 
See Penalty 2. 


FORGED NOTE. 
“See Assumpsit 7. ©. 
80 


1 
as 


© 


vw. 


_ 


rORMER RECOVERY. 


See Pleading 11.—1. 


FRANCHISE. 


See Bank 2. 


FRAUD. 


A gift of slaves to a son-in-law, though 
after the niarriage, and though the father 
he indelted at the time, for more than the 
value of his property, is not fiaudulent 
por se, but from the circumstances, if cor- 
1oborated by others, fraud may be infer- 
red by ajury. Toulmin vy. Buchanan's 
ex’rs, 67 


. A constructive fraud is an act which the 


law declares to be fraudulent without in- 
quiring into its motive; not because ar- 
bitrary rules on the subject have been laid 
cown, but because such an act carries 
in itself irresistible evidence of fraud.— 
M Broom & Turner v. Rives, 72 


See Assumpsit 7. 8. 

‘* Debtor 1. 

‘“« Purchaser of land 1. 2.3.4. 
“ Statute cf frauds 1. 2. 3. 


FREEHOLDER. 


See Abatement 1. 2. 3. 


GARNISHEE. 


A garnishee in attachment answers that 
the defendant held his note for $12U0, to 
which he has a set off, and that until set- 
tlement he knows not what is due. Judge- 
ment cannot be rendered against the gar- 
nishee for the $1200 subject to the set off. 
Allen vy. Morgan, 9 
A voluntary affidavit of a garnishee, ta- 
ken before a magistrate without summons, 
does not authorize a judgement against a 
defendant in attachment. Lawrence, Rape- 
lye & Co. v. Ware, ; 33 
On a scire facias against a garnishee, 
pleas bringing in question the regularity 
of the proceedings as between the plain- 
tiff and defendant in the attachment, may 
be stricken out as frivolous. Stebbins v. 
Fitch, 180 
A garnishee states that before he was 
<ummoned, he was notified that the payee, 
had transferred his agent’s receipt for his 
no‘e to T. and that T’s agent had pre- 
sented the note, and he paid bim a part, 
and promised to pay him the residue on a 


contingency which had happened. The 
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debt is not subject to the attachment a-; 3. Nor can he complain that matters were 


gainst the payee. King v. Murphy, 223 | 
| 

y | 

GENERAL ISSUE. 

Filing the general issue is a waiver of a 
plea in abatement. Wilson vy. Oliver, 46 
Robertson v. Lea & wife, 


See Executors and Administratars 10-| 


|| 
GIFT. } 

A parol gift of a slave in North Carolina, 
held good, although there is a statute in | 
that State requiring bills of sales of slaves’ | 
to be recorded, &c. on the ground that the | 
statute does not operate between the par- | 
ties and those claiming under them. Good-' 
win v. Morgan, 278: 


. The gift held valid, though made by a’! 


woman living with a man as if married. | 


See Evidence VH.—1. | 
“ Fraud 1. 
‘Remainder 1. | 

| 


GINNER OF COTTON. 

A ginner of cotton receiving cotton, a- 
ees to pick and bale it in preference to} 
all other cotton ; he gins other cotton, leav- | 
ing part of the plaintiff's unginned ; the}! 
gin with the plaintif’s cotton in it, is} 
burnt, without negligence in the ginner; | 
he is liable for the loss. Pattison v. Wal- | 
lace, 43 | 
See Contract 5. 
“ Delivery f. 
« Penalty 1. 2. 

“« Usage 1, 


| 


GRANT. 


In this State, a possession of land for 20 
years under claim of title, creates a pre- 
sumption of a grant. Stodder v. Powell, 
287; 

A previous peaceable possession under; 
claim of title, though for less than 20 years,| 
where there has been no abandonment, is. 
sufficient as against a trespasser, particular- 
ly where there has been a descent cast or a 
vise. Smoot & Nicholson v. Lecatt, 590! 
Rochon v. Leeatt, 609) 





GUARDIAN. 


A guardian, for improper conduct as such, 
may be removed by the County Court.! 
Ripitoe v. Hall, 166 
On such a complaint against him, after, 
plea to the merits, verdict and judgement, | 





141) 1. 


9 


1. 


ew 


tried by a jury which should have been 
tried by the Court, he having claimed a 
jury trial. Ibid. 


HEIRS. 


On a judgement against an administrator, 
a sct. fa. does not lie against the heirs, to 
subject lands descended to them to sale 
by execution. Bells, Trigg & Watkins v. 
Robinson’s heirs, 193 


2. A decree ordering the sale of property in 


the hands of heirs, must specify and iden- 
tify it, though they were parties to the 
cause. Gayle et al. v. Singleton, 566 


HUSBAND AND WIFE. 


An agreement made between husband 
and wife before marriage, whereby he re- 
linquisied all right to her property, and 
agreed she should retain it to her own use, 
does not bar the right of curtesy in the 
husband, at law. Smoot & Nicholson v 
Lecatt, 5Y9V 
Rochon vy. Lecatt, 609 


. Nor does an injunction, obtained by the 


wife, founded on such an agreement, re- 
straining the husband from intermeddling 
with her property, and made perpetual. 


Ibid. 


. Nora decree of divorce a mensa et there, 


pronounced against the husband, lhid. 


4. Possession of the wife of real estate, under 


elaim of title, though for less than twenty 
years, and a devise or descent cast, is 
sufficient presumptive evidence of a fee 
in the wife, to sustain the husband's claim 
to curtesy, Ibid. 


INDICTMENT. 


. A prisoner indicted for a felony, and found 


guilty, after arrest of judgement, is liable 
to be reindicted. State v. Phié, 3] 


. On. an indictment against a slave, for the 


murder of a slave, if the verdict be for 
manslaughter only, he may be punished by 
whipping ‘and branding. State v. Peter, 

38 


. A day must be laid in an indictment when 


the offence was committed; and if in 
blank it is bad. State v. Beckwith, 318 


. Since the statute of 1819, sending a chal- 


lenge is not an indictable offence, unless a 
combat ensues. Smithv. The State, 506 


See Assault and Battery 4. 


INJUNCTION. 


cannot object to the jurisdiction of the!) 1. Where an injunction was granted on a 


Court. Tbid.| 


bill with ex parte affidavits annexed. and. 
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the answer denies the material allegations | 
in the bill and affidavits, the injunction | 
will be dissolved. Withers’ ex’r v. Dickeys, | 
190 | 

See Husband and Wife 2. | 


INSOLVENT DEBTOR. | 


. A security for the appearance of an in-| 
solvent debtor to render his schedule, un- 
der the act of 1321, is not liable if the 
debtor does appear and obtain his dis-, 
charge, although it be fraudulently ob- 
tained ; and he may plead such discharge, 
if he is no party to the fraud. Davis’ ex’rs 
v. Cathey, 402 


1} 

vA PE 1] 
INTEREST. | 
. Interest may be retained in advance by | 
banks on discounting notes. Lyon v. The | 


State Bank, - 442 
See Bank 5. 6. 
“« Usury. 


ISSUE. 

See Jury. | 
* Practice 3. 4. 10. 
JEOFAILS. 


See Amendments and Jeojails. 


JOINT ACTION. 
See Action 9. 


! 

JUDGE. 
. Though a Judge who is a parity, or who 
is interested in a cause is not competent 
totry it, vet the defendant cannot object to 
his presiding at the trial by way of chal- 
lenge or plea, for his incompetency, in- 
terest or bias. Lyon v. The State Bank, 
442 

_ In renewing a sheriff's bond under the 
act of 1822, the bond is good though 
taken by the Judge of the County Court 
at chambers; and he may at chambers’ 
wescribe the amonnt of the penalty.| 
MM: Whorter et al. v. M‘Gehee, 546, 
JUDGEMENT. | 

In assumpsit, if the verdict is for less than, 
$59, and the plaintiff dves not file his affi- 
davit accordinz to statute, he cannot have 
judgement. Carter v. Dade, 8 


~ 


~ 





If judgement is given for more than the) 
damages laid in the declaration it is error. 
Derrick v. Jones, 


18!) 
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3. Judgement on demurrer, when the re- 


cord shews no demurrer, is error. Olds v 
Sargent, < 


. Judgement by default for want of a plea, 


cannot be taken until three days after the 
time allowed for filing declaration, though 
the term may not continue so long. Ra- 
ther v. Owen, 33 
Gwynn v. Weaver, 219 


5. A judgement at law acquiesced in until 


a writ of error is barred by the statute, 
cannot be opened in equity. Jones v. 
Watkins, 81 


. Judgement by default, taken before decla- 


ration filed, is error. M‘Elroy v, Dwight, 


149 


. Ona scierc facias against two, executed 


on both, oue defendant plead separately, 
and the other failedto plead; judgement 
being rendered against him only who 
pleaded, it is error. Brahan vy. —_ 
Fa) 


. In acause remanded from the Supreme 


Court to a Court below, for further pro- 
ceedings, the pleadings being amended 
in the Court below, the judgement of the 
Supreme Court cannot be pleaded in bar 
Naace & Co. v. Pope & Hickman, 220 


. No judgement can be rendered against an 


overseer of a road for costs in prosecuting 
, 


defaulters. Bettis v. Nicholson, ¢ 


. On judgements of County Courts affirm- 


ed in Cireuit Courts, 15 per cent damages 
mav he given. Ward et al, v. Alerander 
& Bills, 382 


. A writ against two was served on one on- 


ly. ‘The declaration was against both, and 
the plea was by “the defendant,” without 
distinguishing which. ‘This 1s the appear 
ance of the one only, who was served with 
process, and a judgement against both is 
error. Rivers v. Loving, 


2. A judgement taken for want of a plea, 


when one appears on the record is error, 
although it is recited that the defendant 
saith nothing in bar, &e. Thomas v 
Brown, 412 


See Amendments and Jeofails 3. 6. 

“  Assumpsit 12. 

“Attachment 1. 

‘* Bond 1. 

“« Executors and Administrators 2. 
‘“* Garnishee 1. 

“« Indictment 1. 2. 

‘Judgement en Motion. 
“Practice 7, 13. 

“Sheriff 1. 19. 


JUDGEMENT NUNC PRO TUNC 


Sce Amendments and Jeofails 3. 
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1. 


bed 


3. 


JUDGEMENT ON MUTION. 


To authorize a summary judgement 
against a security on a bond for the deli- 
very of property taken on execution and’) 
claimed by a third person, such bond mast , 
have been returned by the suerifl, endocs-|' 
ed forfeited. Allen v. Hays, 10) 


- Ta sum:nary proceedings, it is sufficient if) 


the record states that the requisiie facts: 
were proved, and it is not necessary that at 
it should show the evidence by whie! ithey 
were proved. M-Whorter et al. v. Marrs, 
63)! 
A trial by jury is not necessary on it mo-! 
tion for judgement against a sheriff, when) 
the defendant voluntarily submits the 
uestions of fact to the Court, Ibid. | 
The act of January 1825, by which the Su-| 
preme Court is authorized to render judge-), 
ment against securities in writ of error || 
bonds, does not autho:ize Circuit Courts t » 


do so on writs of error from the County | 





Courts. Ward ct al. vy. Alexander & Bills, 
382 || 
On a motion by the State Bank for judge-|' 


ment, a declaration is not necessary, not’ 
technical special pleading, thoug! the re- 
cord must coon every material fuet tol! 
have been prove Lyon vy. The Stete)' 
Bank, 442) 
A notice of motion for judgement by the! 
Bank, identifying the debt with reasona-| 
blecertainty, is sufficient, though it has not! 
the technical precision of a declaration.|, 
Ibid.) 
Such notice may be served by a sheviff or} 
Te proce: — Ibid.) 
ngs of this kind, though notice, 
i -< aaa against three defendants, a mo-) 
tion and judgement may be against one} 
only, and no discontinuance is necessary. 
Wil 
See Sheriff. | 
* Costs 2. 
« Jury }. 


JUDICIAL ATTACHMENT. | 


To sustain a judicial attachment, it must|! 
appear that the defendant is an inhabitant 
of this State, Erans v. Saltmarsh, 43 
In a proceeding founded on a judicial at- 
tachment, the record must show that the}: 
defendant is an inhabitant of the State. 
Blair v. Cleveland, 421 
That fact may be shewn by affidavit in 
term time or in vacation, but if it does not} 
appear, it iserror, though the defendan: 
das entered an appearance. Ibid. 





© 


JURISDICTION 


See Assunpsit 2. 

* Chancery 3. 4.3 

* County Court 1.: 

“ Forcthle Entry and ! Detainer i. 


“ Guardian 1. 2. 


. 


- 


JURY. 


1. In summary proceedings agaiust officers, 


when there is a material issue en contro- 
verted matters in pais, they have a right 
toajury trial. Pope & Hickman v. Stout, 


OF ke 


ole 


o. Where the record shews tat the issue was 


tried by “a jury of good and lawful men;’’ 
after verdict, the Court will presume there 
were twelve jurors, though oniy eleven 
names are set forth; the parties being in 





Court, and no objection being made at the 
trial. Foote v. Lawrence, 483 
and Appendse, 619 
See Eridence (X—1}. 
“ Forcible Eniry and Detainer 2. 
“ Guardian 3. 
Judgement on Motion 3. 
JUSTICE OF PEACE. 
A justices’ warrant may be prove ! by its 
production, and his oi ith. Scott v. 2 Crary, 
old 


And the proc eedings of two justices may 
be proved by their production, and the oath 
of one only. Ibid 


See Abatement 1. 

‘ Appeal from Justice. 

“ Forcible Entry and Detainer 

JUSTIFICATION 

See Slander 1. 2 

“ Trover 3. 4 

LACHES. 

See Bill of Exchange 2 
“ Mortgage 1. 


LANDS. 


. In this State, possession of land for twenty 


years, under claim of title, creates a pre- 
sumption of a grant. Stodder v. Povell, 
227 
See Deed 1. 
“ Evidence 1—3. 4. II—1. 4.5 
“ Heirs 1. 
‘© P urchaser of land 1. 2. 3. 4: 
« Trespass to try titles. 








” 





INDEX. 


LEGACY 


In this State a legacy may be recovered 
of an execator by an action at law, though 
the most appropriaie remedy is in chan- 
cery. Pettigrew v. Pettigrei, 580 


LEGISLATURE. 
See Bank: 2. 


LIEN. | 
A mortgagee of slaves files a bill to fore- 
close against the administrator of un estate 
reported insolvent: lield that by a delay to 
foreclose for thirteen years, the lien was 
lost. Gayle et al. v. Singleton, 560 


See Execution 1. 


} 

LOST PAPER. 
Preliminary evidence having been given, | 
going to prove that a paper was delivered 
to the defendant, he may prove its loss by 
his ownoath. Bass v. Brooks, 44 
The affidavit of a party, showing that a 
paper constituting a link in his chain of 
title had been deposited by him with the 
clerk of the County Court for registration: 
that the clerk had informed him since that 
it was not in hisoffice, and that he, the par- 
ty, had made diligent search for, and could 
not find it, and believed it to be lost or 
mislaid; is sufficient to let in secondary evi- 
dence. Ward v. Rass, 136 
| 
LOST TREASURE. | 

The finder of lost treasure before the loser 
is known, has a sufficient special property 
in it to maintain trover against any one 
who converts it, except the true owner. 
Brandons v. Huntsville Bank, 320) 
The possession ola slave who has found 
lost property, is the possession of his mas- 
ter, and if it be delivered by the slave to 
any one not the owner, and the owner is 
not known, the master of the. slave may 
sue for it. Thid. 


MALICIOUS PROSECUTION. 


This actionmay be sustained if it ap- 
pear that the defendant without probable 
cause, and with malice, instituted the pro- 
secution; and malice may be inferred from 
want of probable cause. Bennett v. Blacl:, 

bd 44 


A discharge from a prosecution on a war- 
rant made by two justices, may be proved 
hy the production of the warrant and’ 





a 


— 
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judgement, andthe cath ofone justice only, 
though the judgement is given by Loin. 
Scoit v. M‘ Crary, 315 
In an action for a malicious prosecution, 
the information on oath was for facts con- 
stituting a larceny, and the warrant for a 
robbery. The declaration avers the pro- 
secution to have been for a robbery: held 
that the proceedings were erroneous, and 
that the prosecutor is not responsible in this 
action for the mistake of the justice in pro- 
ceeding for a different crime than the one 
charged on oath. Bennett v. Bieck, 494 


MANSLAUGHTER. 


A slave under an indictment for the mur- 
der of another slave, being “ound guilty of 
manslaughter only, is liable under the sta- 
tute, to be whipped and branded. The 
State v. Peter, 38 


MASTER AND SERVANT. 
See Lost Treasure 2. 


MISJOINDER. 


Whea the same plea may be pleaded, and 
the same judgement reudered on two 
counts in the declaration, there is no niis- 
joiuder of causes of action. Fettigretr v. 
Pettigrew, 5e0 


Sce Appeal from Justice of Peace 5. 6. 


MISTAKE OF LAW. 


Money paid under a mistake of law, but 
voluntarily paid, cannot be recovered back. 
Jones v. Watkins, 81 


MONEY HAD AND RECEIVED. 


Sce Assumpsit. 


MORTGAGE. 


A mortgagee of slaves failed to foreclose 
his mortgage for 13 years, and in the 
mean time the mortgager having died, 
and his estate being reported imselvent. 
the lien was decreed to be lost. Gayle et 
al. v. Singleton, 566 


MOTION. 


On the trial of a motion m summary pro- 
ceedings, where the facts are voluntarily 
submitted for the decision of the Court, a 
jury is not necessary. mM: Whorter et al. v. 


me 


Marrs, 
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2. 
3. 


. A motion inthe name of the State as 


. If an officer seize property under process, 


. Notice to quit is not necessary to entitle, 


The costs of such motions fullow the’! 
event of the cause. Bid. 
But in suamary proceedings against offi-| | 
cers, when there is a material issue, on|| 
controverted matters in pais, they have a | 
right of trial by jury. Pope & Hickman v.|| 

aoe} 


Stout, 375 | 
‘} 
plaintii¥, will not lie against a tax collec- | 
tor. for failing to pay over the county tax. | 
Mayberry et al. v. The State, 266 | 


See Appeal! from Justice of Peace 1. 2.3. | 
“Judgement on Motion. 


4* Penal Statute 1. | 
“ Sheriff. | 
| 

NEW TRIAL. 


. Whether after two new trials at law, | 


chancery can decree a third guere. With- ; 
ers’ ex’r Vv. Dickey's, 199 | 
NOTARY PUBLIC. | 

See Delivery 1. 
NONSUIT. | 

A writ of error does not lie on a voluntary | 
non suit. Cain v. Byrd. 139 | 
| 


See Assumpsit 2. 
| 





NOTICE. 


. Io declaring on a covenant with a condi- | 


tion, if the action accrues on un event ex- | 
celusively or mainly within the knowiedge 
of the plaintiff, he must aver and prove 
notice. But if the defendant has an op- 
portunity of knowing the fact, no notice 
of performance of the condition is neces- 


sary. Huff v. Campbell, 543; 


and sell it without giving due notice, tro-' 

ver lies against him for the deficit in the 

price occasioned thereby. Wright v. Spen- 

eer, § 76 
See A from Justice of Peace 10. | 
“ Evulence VIII. Depositions 2. 3. | 
“ Judgement on Motion 7. 8. 


NOTICE TO QUIT. 


the plaintiff an action to try titles to reco-' 
ver against atrespasser. Woods v. Nators,, 


“oe 
iw 





NUISANCE. 
See Action 7. 


> 


1. 


a 
~ 


— 


. One 


INDEX. 


GRIGINAL CONSIDERATION. 


The plaintiffmay sue on the original consid- 
eration of a contract, thoughan order on a 
third person may have been given in pay- 
ment, and is in the possession of the per- 
son drawn on, if the plaintiti can account 
for such possession, and shew that it was 
improperly obtained. Gayle v. Randle, 

529 

See Assumpsit 7. 8. 


OVERSEER OF ROADS. 


. An overseer of roads is not authorized te 


take timber for repairs, without the 
owners consent. Reynolds v. Speers, 34 
No judgement can be rendered against an 
overseer of a road for costs in prosecuting 


oad 


defaulters. Bettis vy. Nicholson, 349 


PARTIES. 
See Action 1.9. 
“« Appeal from Justice of Peace5.6.7 © 
‘© Debt t. 
“ Detinue 1. 
“ Motion 4, 
“ Practice in Chancery 2. 


PARTNER. 


. Apartner may maintain an action at law 


against his co-partner for an excess paid 
over his proportion ona joint purcuase of 


{ 


land. Bumpass v. Webb, 19 


. A written contract, though made in the 


name of one partner only, may by parol 
evidence be proved to relate to the part- 
nership concern, so as to charge the firm 
Snead vy. Barringer & Rhodes, 134 


. An action at law lies by one partner 


against another ona writing ascertaining 
the amount due by one to another on a set- 
tlement, though there be no expres pro- 
mise to pay. MColl v. Oliver, 510 
artner cannot bind his co-partner, 
by affixing the co partnership signature to 
a note,-as securiy for the debt of a third 
person, unless by his assent. Rolston y. 
Click et al. 526 


. And the onus probandi of such assent lies 


on the plaintiil. Ibid 
Sec Assumpsit 6.7. 8. 
“* Contract 2. 


PARTY. 


. A party may prove the loss of a paper 


which was in his possession by his own 
oath. Bass v. Brooks, 44 
Ward v. Ross, 136 








~~ 


. Under a plea of usury, where the defend-| 


. Where a penalty is incurred under a sta- 


a 





INDEX, 


ant offers to prove the usury by his own 
oath, and where the plaintiff denies on 
oath a part of the facts stated, such facts as| 
are not denied, are evidence. Faris & 
Powell v. King, 255 


PAYMENT. 





Payment made to an intermediate holder! 
of a note which is endorsed in blank, such 
holder being the owner at the time, is a| 
good defence, though the name of such| 
holder does not appear on the note. Rich-| 
ardson v. Farnsworth, 55) 
Restitution cannot be obtained of a pay-, 
ment voluntarily made, though under a| 
mistake of law. Jones v. Watkins, 81 

Payment is a good plea to an action of debt} 
on a record ofa recovery in another state. | 


Hardwick vy. King, 312 


See Assumpsit 6. 7. 8. 

“ Agreement 2 
Debt 2. 

“ Executors and Administrators 12. 
Pleading lf. Replication 1. 





| 
PENAL STATUTE. | 
tute, it must be recovered while the statute || 
is in force, and when the statute is re peal-|| 
ed, pe snulties incurred under it, though be-}! 


| 
fore the repeal. cannot be recovered. The! 
State v. The Tombeckbce Bank, 347 |) 


See Penalty 2. | 


PENALTY. 
A contract to pay a certain quantity of cot-|| 
tou on a day stated, or ia current money,, 
rating the cotton at twenty cents per pound, i 
is for stipulated damages and not penalty.| 
Brahan & Rose v. } 
An action for a forfeiture, tor failing to} 
keep a cotton gin enclosed, must be insti-! | 
tnted within one vear, or it is barred. 
Johnson v. Hughes, 


See Usury 12. 


! 
PERFORMANCE. 

' 
sold his crop of cotton to G. to be ginn- i 
edand delivered as soon as practic able; G. i| 
to pay 1] 1-2ce nts on de livery; t he ainount} | 
of an execution, which be held against A.) 
to be deducted out of the price; and G. had} 
advanced Gfty — toward price. | 
A. had sold an leitvered U mn to} 
another; held tliat G. was not bound to 


s the 
ww Coll 
} 


2. The rule is, 


3. 


Pope & Pope, 135); 4- 
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give further proof of readiness to perform 
his part of the agreement. Anderson v. 
Garth, 160 
A. covenanted that he would pay a judge- 
ment and execution existing against B. 
Being sued by B. on it, he pleaded that 
before the return day of the execution, B. 
paid it himself, whereby he was prevent- 
ed, &c. and also, that before the return 
day, he tendered the money to the sheriff, 
who refused to receive it. B. replied, that 
on account of A’s. failure to satisfy the ex- 
ecution promptly, that he was urged and 
compelled to pay it before the tender and 
return day. Keplication held good on de- 
murrer. Somerville vy. Jones, 345 


See Notice 1. 


PLEADING. 


I. Declaration. 
I]. Plea. 

IIT. Replication. 
IV. Demurrer. 
V. Similiter. 

VI. Sciert Facias. 


I. Declaration, 


A promise to indemnify a sheriffs security. 
against loss, is gvod rin writing ; but it 
need not be averred in the declaration that 
it wasin writing. Brown vy. Adams, 51 
if the liability exists at com- 
mon law, it need not be averred that the 
premise was in writing, but if the liability 
is created by statute, aud is required to be 
in writing, it must be so av erred. Thid. 
In case for deceit, that defendant “by ‘aise- 
ly warranting property to be sound, indue- 
ed the pl: tintilf to buy,” is a sufficient aver- 
ment of the scienter. Pryor v. M‘Nairy, 
150 

Indebt, the pleadings must show a cer- 
tain sum due, with sufficient precision and 
consistency to enable the Court to render 
judgement final thereon on demurrer. 
M: Kenzie & Bennock v, Conner, 1€2 
An entire snm may be'demanded in the 
writ, and different lesser sums in different 
counts in the declaration, if eertain and 
consistent in themselves. Thid. 
Since the statute of 1°24, where there are 


good and bad counts in a declaration, and a 


2 


general verdict for the plaintiff, the verdict 


will be sustained. Hurris v. Purdy, 231 
Thirman v. Matthews, 3x4 
In a declaration on a note payable at a 


particular place, the want of an averment 
‘a demand is cured after verdict. Irvine, 
adm’r, v. Withers, 234 








610 
8. 


% 


10. 


11. 


16. 


a 


. Toa plea of payment, with a blank left for: 


INDEX. 


Semble, that such special request need not}! 4. A plea may be amended by leave of the 


be averred in an action against the real 
debior. Ibid. 
On an appeal from a justice, where the 
sum claimed is more than $2), a declara- 
tion or statemeni is necessary. Rodenet al. 
v. Roland, 206 
On a motion for judgement in favor of the 
State Bank, a declaration is not necessa-|| 
try. Lyon v. State Bank, 442)| 


On a covenant to pay for the hire of ne- | 





groes, the declaration must aver that the! 
defendant had the nse of the negrees.|| 
Rassett’s ex’rsv. Jordan, QI 
In actions against sherilfs on their bends, !! 
for failing to administer properly estates; | 
committed to them, the declaration must|! 
be in the name of the Judge of the County} | 
Court. and must show for whose benefit | 
the suitis brought. The Corernor vy. Gextt!! 
et al. iI 
tn declaring on an administration or other'| 


333! 


official bond given to a Judge of the Coun- | § 


ty Court, the condition must be set out | 
and breaches assigned. Fuqua v. Stone,'| 
S35 
A count on the penalty of such bond enly. 
is insufficient. Thid.) 
Tn declaring on a covenant with a condi- 
tion, if the action accrues on anevent cx-,| 
clusively or mainly within the knowledge | 
of the plaintiff, he must aver notice, but 


if the’ defendant has an opportunity of 11. 


knowing it, notice of performance of the | 
condition need not be averred. Huff vy. | 


Campbell. 543 3] 


Ona general demurrer to 2 declaration 
with twe conats, ifone ts zood, the dennr- 








' 
rer will be overruled. Pettigrew v. Petii- | 
grew, 580 | 

See Assuinnsit 7. 3. i 

a Re zi I, | 

“ Commen Counts 1. | 

“ Evidence V—1. 3. - 

“ Misjoinder 1. 
J 14. 


If. Picea. 


A plea that thematter in controversy kas 
been defermined by the jndgement of a 
justice, is nol good, unicss it show conelu- 
sively, that the trial before the justice was 
on the merits. Pace v. Dossey, 29 


the name of the person to whom paid, the! 
plaintiT took issue: held that the plea’ 
was sufficient and the defect waived.) 
Richardson vy. Farnsworth, 5d) 
A plea which states matter going to the; 
gist of the action, though not formally and} 
specifically stated, cannot be stricken out 
eumotion. Morganv. Rhodes, 70 





~ 


ur 


Court at any time betovre final wial, and 
after verdict and new trial granted. NH eb- 
ster & Smith v. Wyser et al. 1x4 
A plea puis darrien continuance may be 
amended, and the amended plea may be 
entitled as of the term when the original 
was filed. ibid. 
A plea, that a cashier of the bank was vio- 
lently robbed of money, while in the dis- 
charge of his duty, is defective, unless it 
set forth the circumstances, time, place, 
&e. of the robbery. Huntsville Benk v. 
Hill et al. 201 
Payment and accord and satisfaction are 
good pleas to an action of debt on the re- 


cord of'a recovery in another State. Hard- 
wick v. King, 312 


To an action on a note, a plea setting up a 
pavol understanding at the time of contract- 
ing, and not embraced in the note given, 
isbad. Caldwell & Bennett v. May, 425 
To an action against two ona joint con- 
tract, if both appear and plead jointly in 
one plea, one of the defendants cannot 
plead separately in another plea, a matter 
not personal, and which is equally availa- 
ble to both. Ibid. 
A plea of nen est factum, pleaded by an 
administrator to a bond of his intestate, 
must be verified by affidavit. Murtin, 
zdu’r, v. Dortch, 479 
But an affidavit to the best of the know- 
ledge and belief of the administrator is suf- 
ficient. hid. 
A defendant in an action on a bond or note, 
is not bound to plead non est factum gene- 
rally, with an absolute affidavit; but he 
may plead specially, particular facts 
amounting to a denial of the legal effect 
of the bond, or deny the authority of the 
agent who made it. Ibid, 
A plea which requires verification, is bad 
on demurrer if not verified. M: Alpin & 
M: Alpin v. May, 520 
A plea in bar, averring that an award was 
made ona reference of the subject, may be 
good though it does not aver that the de- 
fendant has performed the award. — Ibid. 
To a note for the payment of specific arti- 
cles, it is a good defence that the defend- 
ant was ready, able, and willing to deliver 
them, and that the plaintiif did not make a 
demand. Thaziteny. Edwards, 524 


See Abatement 1.2. 3. 4. 
“ Judgement 7. 8. 11. 
“ Action 3. 4. 
“ Agreement 1. 2. 
“ Executors and Administrators 7. 8 
“ Performance 2. 
“ Practice 1. 2. 5. 9. 10. 20. 21 








INDEX, GAl 


il. Replicaéion. | it was a not to be error. Marr v. Fus- 
1 der & Kirksey 57 


To a special plea, two replicati 
filed, one special and one 





6. A moiic nto “dismiss an upp real for insuffi- 





verdict, they being ially th cients thug ter lege 
rerdict, they being s tially the same, | 
se . e me} at the in. Jenkins v. Cauley, 01 





it was held notto be error. Marr v. Fos- 


pgs xe! Payne v. Marin, 47 
ter & Kirksey, 4 / 


fn rendering judgement nunc pro tune, tle 

ry a or ~ cowt Cannotresort to the record m a dis- 
Adnunisiraters 7.5 . eae : | mer 
i Slit Teonen res ¢ ea ue Clerk 

tinct ti I iredt 7 mee i, 

to supply omissions. Dreughan et al. v. 

= | i:hkee Bank, 66 

IV. Demurrer. & A plea which states matter going to the 

gist of the action, thouch not formatiy and 

ically stated, cannot be stricken out. 

FLAN 70 

slunder, the defendant having plead 

justification, and olfering no evicerce to 


~? 





Executors an 


* Performance 2. 





Judgement as on demurrer, when no de-! 
murrer appears on the record, is ervor. 
Olds v. Sargent, 3a 
2. A demurrer toa plea re: 








‘ 

















ofan affidavit of’ its truth thatis ne- ; seal 
ce ws r other “igs Ima a age support the plea, shall not be permitted to 
essary, or other irregulartty in pleading. : , ee , a 
‘alee “ie ger ai : Withdraw i. Lea & Woefe v. Koberison, 
M: Alpin & M- Alpin v. May. H20 - 1:32 
, 
3. In debt, final judgement may be rend ca 
». in debt, uy av i , ey 
on demu P. ti < Pet SITES EO. Where a plea in abate in¢ *ntand demur- 
! 2murrer. grew vy. Pettigrew , 
€ urrer é Li \ y Fre ver the to uD r on ihe reeord, und a 
w 1 { ‘ and the en 
ro Ob bo i and issue, to the same 
1. On a general demurrer to a declaration : ag ; : } 
ontain: et 7 eng d a of countrafles verdict, the plea in abatement 
eoManing two counts, 1 one is good, * he ' ix & lor . 

' ,y . py : deuarrer are tou be considered as 
demur-cr w e overruled. Toe, gts 
lemurrer will be overruled caiistasa vison v. Lea & Wife, 141 

See Action 1. Li. St is ersor to ake judgement by default 
Abatement A, before filing the deviaration. M-Elrey v. 

aad vad ( 

Pemurrer to Evidence 1. Brcivht, ; 149 

‘* Practice 10. 19. 23. 42. En record there was an aMdavit for 


bail and a bail bond, but no writ, and 
: 5 judsement by default; judgement sus- 
V. Similiter. || tained. Guy v. Hinston, 149 
ipt of the proceedings at 
"a copy Of a reieuse 





he transe, 





The omis-ion of a similiter is not errer. 











Hilson rv. Oliver, AG 
| of errors as on 2 bill in eb ancery, 
, en | filed in the 1, to obtain an injune- 
VI. Scteri Facias. 1 pe aa Se et 
tion. The release is a part of the record, 
See Arreement 1. and judrement must be affirmed. Thomp- 
‘6 Heirs 1. “gon v. Ayres, 71 
** Judgement 1. 14. (No ervor will be considered which $s not 
snecially assigned: Stelbins v. Fitch, 181 
So A eee “4 
PRACTICE 115. A plea may be amended by leave of the 
a- & hae bd “ 
Court. at anv time sre final trial, ond 
P ° - Tere: o tnt nte i) 
t. Judgement by default for want of a ple by a ' etind new tial granted. Teb- 
cannot be taken until three days after the mith v. Wyser etal. I-74 








time allowed for filing declaration, thonsh 16. igh it be ay te a pyis durrien cortinu- 












the term may not continue so long. Rather anre, Ibid. 

vy. Orwren, “= 47. Intresnass acainst several, if the Cireuit 
Girynn v. Weaver, 919 Court order a chanse of venne as to one 

9, A defendant may prove the loss of a pa- only, the Supreme Court will supersede 
per by his own oath, afier the introdue- the order. Van Dyke v. Bat ttle et al. 2138 
tion of evidence proving that it was de- J te of I824, a general ver- 
livered to him. Bass x. Brooks, 44 iF on a declaration, con- 
Ward v. Ross, 125 id counts, will be sus- 

3. Filing the general issue asa waiver of a Purdn. 271 
plea in abatement. Wilson v. Olirer, 465 YW deniurs to tne] tai lh s 

4. The omission of a similiter is not error. vi may in its discretion, 
Tid. compel! the ple f to join in demurrer. 

5. Two replications being filed to a special Brondoms v. Hun ile Ran! 299 
plea, one special and one general, after 20. A nlee ‘ thig ( . proper in 
verdict, they being substantially the same, form and substance, and regularly ‘filed, 
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must be disposed of legally, and if judge-) 





ment is taken for want of a plea, when 


such an one appears, it is error; though|! 
the record recite that the defendant saith}, 


Thomas vy. Brown, 


nothing in bar, &c. 
4lz 


. Whea the defendant pleads to an amend- 


ed declaration, he thereby acquiesces in 
the order of amendment, and waives all 
right to revise the decision of the court 
on the former declaration, or on his pleas 
thereto. Caldicell & Bennett v. May, 425 


“ 


. A Judge presiding at a trial eaunot be chal- 


lenged for interest or bias. Lyon vy. State 


Bank., 


draw a demurrer, and ty plead, is matter 
of discretion ; and itis not error to grant 
such leave without costs. Murtin, ad’mr. 
v. Dortch, 479 


See Appeal from Justice. 

* Assignment of Errors 1. 
Assumpsit 2. 12. 

Bill of Exceptions 1. 2. 
Charge of the Court 1. 
Discontinuance. 

Evidence 1X—1. 

Forcible Entry and Detainer 
Garnishee 3. 

Judgement 2.11. 
Judgement on Motion 2. 5.5.6.7. 2. 
Jury 1. 

Lost Paper 1.2. 

Pleading I—9. 10. 1l—19. 11. 
Practice in Chancery 2. 3. 

Sheriff 3. 4.5. 6. 


é 


* 


> 


- 
= 


2. 3. 


ae a a a 
ene eee s 
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POSSESSION. 
The possession of a slave who has found 
lost property, is the possession of the mas- 
ter; and ifthe slave deliver it to any one 
notthe owner, andthe owner is notknown, 
the master may muintain trover for it. 
Brandons vy. Huntsville Bank, 320 
Possession of an order by the person 


drawn on, is not conclusive evidence of]! 
payment ofit, though it be receipted ; such] 
possession and receipt may be accoun‘e:); 
for and explained. Gayle v. Randle, i 2) 


See Principal and Security 3. 
“ Trespass to try titles 4. 10. 11. 


POWER OF ATTORNEY. 
See Delivery 1. 


PRACTICE IN CHANCERY. 


. Where an injunction has been granted on 


a bill with ex parte affidavits in support of| 
it, if the answer denies the material facts 


442). 


. Imposing terms on granting leave to with- 





" 
~ 


»” 


o. 


INDEX. 





stated in the bill and affidavits, the injun ¢ 
tion will be dissolved. Withers’ ex’r v. 
Dickeys, 190 


- A bill should not be dismised for improper 


parties, or fer want of parties; such de- 
fect is amendzble atany time. Gayle et al. 
v. Singleton, 566 


. Commissioners may be appointed to audit 


claims of creditors, and to state an account 
with an administrator. Thid 


Sce Decree }. 


PRESUMPTION. 


. The plaintiff! producing a note payable te 


lim, is presunied the owner of it, though 
it appears endorsed by hint to another 
Pitis v. Keyser & Keyser, 154 
But this presumption may be rebutted by 
proof, and if rebutted, the plaintiff can- 
not recover. Tbid. 
The endorser cannot maintain an action 
fur the use of the endorsee, as the pre- 
sumption is then rebutted. Jokuson, use of 
Stone v. English, 16u 


. Possession of land fortwenty years cre- 


ates a presunptionof a grant. Sicdder v. 
Porell, 


227 


. And in some instances against a trespass- 


. The 


er, a possession for less than twenty years 
will suflice. Smoot & Nichelson vy. Le- 
eati, 500 


See Reeord 6. 


PRINCIPAL AND AGENT 


master of a steamboat is liable in 
trespass for an injury done to the person 
of another, by the discharge ofa gun from 
the boat by a servant, in his presence, and 
by his command. Rhodes v. Roberts, 145 


. An obligation signed D. H. (seal,) for J. 


H.—T. R.—and J. W. is sufficiently exe- 
cuted as the bend of J. H.—T. R.—and 
J. W. by their agent, although there be 
but one seal; and it is not the individual 
bondof D. Ul. Martin, adin’r, v. Dortch 

479 


PRINCIPAL AND SURETY. 


. In debt, it is a good bar that the defendant 


Was a security, and that after the note was 
due, and while the principal was solvent, 
he gave notice, though not in writing, and 
requested the plaintiff to sue the principal, 
and that the plaintiff neglected to sue till 
principal became insolvent. Bruce v. Ed- 
wards, 11 
The possession of a note made to be dis- 
eounted im bank by the security, is not 














2 
2. 


L. 





INDEX. 


sufficient evidence per se, to sustain an ac- ; 
tion against the principal. Landrum v. | 
Brookshire, ex’r, 25 | 
The principal in a bond for writ of er- 
ror, without the assent of’ his sentina,| 
agrees with the adverse party that the’ | 
judgement shall be affirmed; that he will | 
deliver endorsed bills for the amount, paya- | 
ble by instalments, and that no execution | 
shall be levied but in the event of the non | 
payment of the bills. The securities are | 
discharged. Comegys §& Pershouse v. Cox 
& Harris, 262 | 
Securities cannot join in an action to reco- 
ver money paid by them for their princi- 
pal, unless the payment be made out of a! 
joint fund. Parker v. Leek & Lamberison, 
525 


See Promise 1. 


PRISONER. 
A prisoner indicted for felony, found guil-) 
ty, and judgement arrested, is liable to a 
second indictment. The State v. Phil, 31 | 
Under the statute of 1207, if not tried at | 
the second term, by delay of the State, 
the prisoner was liable to be discharged; 
though the delay was occasioned by ad-|| 
journment of the Court. Tiid.|| 
A list of the jury must be delivered to a)| 
a prisoner charged with a capital offence, || 
two entire days before the trial; the day 
of delivery and day of trial exclusive. || 
State v. M‘Lendon, 195, | 
The act of 1825, restricting a prisoner's | 
right to be discharged if not tried at the || 
second term, does not extend to a case}| 





where the indictment was found before | 
passed. Tid 


pa 
,9 9 


Sce Arrest ef Judgement 2 


q + 
tae act 


PROCESS. 
Service of process by the sheriif elect, be-|| 
fore he was qualified, as the deputy of his; 
predecessor, afier the term for which he | 


vas elected has expired, held valid. Gar- 


ner v. Clay et al. 1&2) | 
See Judgement 11. 1 
PROMISE. lj 


A promise by A. to B. that ifixe will become! 
security of C. in a sheriff’s bond, he will, 
indemnify him for all losses, is binding, if, 
in writing. Brown v. Adams, 51) 
One executor may maintain an action | 
against another on his express promise. 
Phillips v. Phillips, 7 

See Assumpsit. 

“© Contrast. 





1. 


9 


i. 


. Toa 


648 


PROMISSORY NOTE. 


One of the makers of a note is not a com 
petent witness to invalidate it. Loss & 
Wife v. Wells, 139 
In an action against the maker, by the 
bearer of a note, payable to G. P. or bear- 
er; a note of W. H. and G. P. payable 
to defendant or bearer, may be given in 
evidence as a set off, without proof of the 
signature of W. H. or that defendant was 
in possession of the note when the action 
wis brought. Clarke v. M‘Elroy, 147 





3. Ona note payable at a particular place; 


after verdict, the want of an averment of 
a demand at such place is cured. Irvine, 
adm’r, v. Withers, 234 
Semile, That such demand is not neces- 
sary in an action against the real debtor. 
Ibid, 
In an action by payee against the maker, 
the plaintiff produced in evidence a note 
payable at Bank of G. with the usual 
memorandum to “ credit the drawer,” and 
endorsed by the payee. The defendant 
proved it was the custom of the Bank on 
discounting such notes, to place the amount 
to the drawer’s credit. The plaintiff is not 
entitied to recover. <Allen’s ex’r v. Mat- 
there’s adm’r, 273 
On acheck. bill or note, payable on de- 
mand, or where no time of payment is 
expressed, no days of grace are allowed; 
and presentment in a reasonable time af- 
ter reception, to the maker, is sufficient to 
charge the endorser. Sommerville vy. Wil- 
liams, 484 
note for the payment of specific ar- 
ticles, itis a good defence that the defend- 
ant was ready, able and willing to deliver 
them, and that the plz intiff did not demand 
them. Tharton v. Ldtards, 24 
See Action }. 

“« Assumpsit 6.7. 8. 11. 12. 

“ Chancery 7. 

“ Damages 3. 
Eridence V—4. VI—2. 
Payment 1. 
Pleading Vi—®. 12. 
Presumption 1. 2, 3. 
Usury 4. 11. 12. 
“ Vendor 1. 


- 
es 


PROTEST. 
See Evidence 1X—1. 


PURCHASER OF LAND. 


A purchaser of land cannot resist the pay- 
ment of the purchase money for defects in 
the vendor’s title, when he has taken pos- 
session, and remains in the quiet enjoy 
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ment ofthe premises. Christian v. Scott, ) 
« 200 
Though the vendor make fraudulent re- 
presentations as to the goodness of the ti-), 
tle at the time of sale. Toid.! 
If there is fraud ia the sale, but the pur-! 
chaser after ascertaining it, oes on to take 
and retain p pssession, he cannot set up 
the fraud as a defence to an action for the | 
urchase mone: . hid. 
There is not such a failure of conside rae\. y 
tion as will defeat the recovery, if posses- 
sion be delivered and retained under the | 
contract. Koid. 


me 


RECEIPT } 
A receipt is not conclusive evidence of 
payment, but may be explained by parol. 
Gayle v. Randle, S20, 


RECORD. 


1. When the record shews no demurrer, 
judgement as on demurres ts error. Olds 
v. Sargent, 3¢ 


2. In sammary proceedings, it is sufficient 
if the record states that the requisite fucis 
Were proved; it is not necessary it should 
shew the evidence by which they were 
proved. M:iVhorter et al. v. Marrs, 63) 

3. The record ofa distinet suit cinnot be re- 
sorted to in rendering judgement wune pro | 
tunc, though referred to by the clerk in iis | 
entry. Drauzhan et al. vy. Toiudectiee 
Bank, i 

4. Where the record states that the plaintuf | 
“saith nothing in bar.” &e. but shews a | 
good pleaon file, a judgement by default 
taken for want of a plea, will be rev ersed. 1. 
Thomas v. Brown, 4i2 

5. In proceedings founded on a judicial at- 
tachment, the record must shew that the 
defendant is an inhabitant of this State. 9, 
Blair v. Cleveland, 421 

6. Where the record shews that the issue 
was tried by ‘a jury of good and lawful 
men,” no objection being made at the trial, 
the Court will presume there were twelve , 
jurors, alth mgh eleven names only are set 
forth. Foote v. Lawrence, 483 
and Appendix, 619 

Sce Authentication 1. 2. |; 1. 
“ Fridence I. 
Forcible Entry and Detainer 2. 3. | 
Practice 13. {| 
* Sheriff 6. | 


RELEASE. | 


1. A parol release of damages is not sufficient 
to bar an action. Logan v. Austin, 476 


See Practice 13. 


. - We 


IX. 


RELEASE. ¢ 


Sce Practice 13. 


ERRORS 


RELIEF IN EQUITY. 
See Chancery. 


New Trial 1. 


REMAINDER. 


by will, lends to his daughter E 
slaves during her life, and if she leaves 
heirs of her body, then § gives them to such 
heirs fur ever; and for want of such hei 


irs, 
then to A. W. The remainder to A. W. 
is good, and not too remote. Bell & fife 
v. Hogen, Boe 


PEAL OF STATUTE. 
Where a penalty is incurred under a sta- 
tute, it must be recovered while the sta- 
tute is in foree, as a repeal of the statute 
barsa recovery. The State v. The Tem- 
becl:hee Banl:, M7 


REPLEVY 
See Bond 1. 3. 


BDOND. 


REPLICATION. 
See Pleading Ul. Replication. 
RIGHT OF 
See Bond 1. 


PROPERTY. 


ROAD. 
The overseer of a public road is not au- 
thorized to take timber for repairs, without 
the owner’s consent. Reynolds v. Speers, 
3d 
An appet al does not lie from the proceec- 
ings of the court of commissioners of roads, 
&e. in laying out a road, &e. till a final 
order confirming the report of the jury. 
Smith v. The Commissioners of Rouds. 
Iss 


ROBBERY 


A cashier ofa bank is not liable for money 
violently robbed from him while in the dis- 
charge of his duty, under a condition in 
his bond, safely and securely to keep mo- 
neys, &e. Huntsville Bank v. Hill et al. 
204 

See Bailment 2. 


SALE OF LAND. 
See Purchaser of Land 1. 2. 3. 4. 
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SCIENTER. | 
ae ee a hes a | 
See Pleading 1. Declaration 3- 

SCIRE FACTAS. 
See Pleading VE 


SECURITY. 

against a 
y ina note, that alter the note fell 
due, and wile the principal was svive nt,’ 
he gave notice to the plaintiif to sue the 
principal, which he filed to do until he} 
became insolvent, though such notice was 
not in writing. Bruce vy. Edwards, il) 
A security in a bond, for the appearance) 
ofan insolvent debtor, to render his sche- 
dale, &c. under the act of J=21, is not lia- 
ble if the debtor does appear and ob- 
tain his discharge, althoug!: it be fraudu- 
lently obtained; provided the security be 
not a party tothe fraud. Davis’ ex’rs v. 
Cather, 402 
One partner cannot bind his co-partner by 


ais: 
an 


It is a good defence in an action 


sect 














g the partnership name toa note, as 





security fur the debt of'a third person, un- 
Jess by liis assent, and the caus proband: 
ofthe assent lies on the plaintil. Nolston 
v. Click ct al. 526 


See Ju ] 


Iaemeni on Motion 4, 

ieadinag 1. Declaration J. 
“ Principal and Surety. 2. : 
“ Sheriff 1.15. 17. 


SERVICE OF PROCES 


See Process 1. 
SET OFF. 


Admin 





SHERIFP 
Judgement against a sheriff and his secu- 
rities for failing to return an execution, 


of the execution 


interest, and not for a fine of five per 


should be for the 
and 


“¢ t nor 
ceut per 


mnount 


mouth irom the date of the exe- 
eution, till judgement. 2 lihorter et al. 
v. Marrs, — 63 
It is no excuse for failing to return the ex- 
ecution, that the sheriff put it into the post 
office. Tid. 
Insummary proceedings against a sheriff; 
on motion, it is sutlicient ifthe record states 
the material facts to have been proved, 
and the evidence by which they were! 
proved, is not necessary to be shewn. 
Thid |: 





istrelors 32. | 


| 4. 


g. 


1. 


13. 


16. 


17. 


When the defendant voluntarily submit® 
the facis to the decision of the Court. a 
jury is not necessary to try such motion. 
Thid. 

The costs of the motion follow the event 
of the case. Tbid. 
The record must shew, however, that the 
defendant kad due notice of the metion; 
and the mere recital that the parties ap- 
peared by their attorneys, is insufhcient. 
Marchbani:s v. Rogers, 145 
Sembie, that a motien will not ie against a 
sierif for not returning an execution 
which has been superseded. Ibid. 
Prior to the statute of le26. a motion would 
not lie against a sheriff duly making his 
return, for failing to make the money on a 
fi. fa. Williams v. M‘Breom, 192 
in summary proceedings ayrainst officers, 
when there is a material issue on contro- 
verted matters iv pais, they have a right of 
trial by jury. Pope § Hickman y. Siout. 
ofa 

The fine against sheriffs and others for 
failing to return process under the act of 
1207. is within the discretion of the Court; 
and the decision of the Court 
sessment, is not subject to revision inthis 
Cot. Thid. 
An execution against a sheriff must be di- 
rected to the coroner, and if directed to 
the sheriff, though delivered to the coroner, 
he cannot legally execute it. Thid. 
Sheriifs when sued on their bonds of of- 
fice, are linble as other administrators are 
on their administration bonds; and must be 
sned in the name of the Judge of the 
County Court, tor the use of the party i 
The Gorerner v. Gantt et al.” 3 
In an action against a sheriff for a false re- 
turn, there must be a fraudulent intention 
shewn, to charge the defendant. Suther- 
land & Sutheriand y. Cunninuham, 42% 
Ii'a party is injured by an improper return, 
the remedy is by a special action on the 
case, shewing the injury sustained; and 
the damages will be according to the loss. 
Thid. 


es 
and his secu- 








as to Its as- 














~ 


jured. 


In an action against a sheriff 
rities, his claiming and exercising the of: 
fiee, and an admission of the fact in the 
ollice bond executed by them, estops then) 
from denying that he is: M' Vihor- 
ter et al. v. M* Gehee, £46 
In renewing the bond of a sheriff urder 
the act of 1822, the bond is good though 
taken bv the Judce at chambers, and not 
in onen Court. And the Judge at eham- 
bers may prescribe the amount of the pen- 
alty. lad. 
A previous default, by which the sheriff 
and former securities might have been 





sheriff. 
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made liable for the same debt, is no de-h 


fence to after securities. Ibid. || 
‘Trover jies against an officer who seizes|| 
property by virtue of process, sells it 
. Without giving due notice,” Wright v. 
Spencer. ‘ 576 

The measure of damages in such action, 
is the deficit in the price of the article,|' 
caused by such neglect, and not the va-}! 
lue of the article. Ibid.\ 

Sce Bend 1. 2. 

“ Bail 1. 

“ Contract 4. 
h’scape iF 
Pleading t. Declaration 12. 13. 14. 
Process 1. 


= 


19. 


“ec 
o 


“é 


SHERIFF'S BOND. 
See Contract 4. j 
Sheriff 12.15. 18. 17. i| 
SHERIFF'S RETURN. 
See Bond 1. {] 
“ False Return 1.2. i} 


SIMILITER. i 
See Pleading V. if 
| 


SLANDER. t 


3. In slander, for words charging larceny,! 
and issues on pleas of not guilty and jus- 
tification, the defendant may give evidence 
to prove a particular larceny of the same 
deseripiion as charged by the words. Ad- 
ams v. Ward, 42 
The defendant having plead justification, | 
the evidence being closed, and having of-|| 
fered no evidence to support it, shall not 
be permitted to withdraw that plea. Lea 
& Wife v. Robertson, 138 
Words charging “perjury,” are in them- 
selves actionable, though they do not re- 
fer to any particular swearing. Did. 
The words charged in the declaration be-, 
ing “she did wilfully and corruptly per- 
jure herself in the examination before the 
justice,” proof that the defendant said in 
relation to the proceedings before the jus- 
tice, in which the plaintiff had testified, 
that she had “‘sworn to two falsities,” does 
not sustain the declaration. Robertson v. 


Lea & Wife, 14], 


2. 


A charge that she had stolen his sheet and 
shirt, is not sustained by proof that defend-| 
ant said she had taken his sheet and shirt,| 
and was so fond of money nothing could) 
slip through her fingers. Ibid. | 
. The words, “he swore a lie,” colloquium 
of plaintff’s testimony on a trial before a 








INDEX. 


justice, are actionable. And it is not ne- 
cegsary that the words should charge that 
the justice had jurisdietion of the case ; nor 
that he was duly sworn; nor thatthe swear- 
ing was ina matter material to the issue. 
Harris v. Purdy, 231 
The defendantcannot be permitted to shew 
that the plaintiff was not a competent wit- 
ness before the justice Ibid. 


. And if there were several suits between 


the same parties, the plaintiff is not requir- 
ed to prove to which the colloquium re- 
ferred. Thid. 


. Nor is it necessary to prove malice or spe- 


cial damage, Ibid. 


. Under the statute of 1824, a general ver- 


dict on good and bad counts in slander, 
will be sustained. Ibid. 
Thirman v. Mattheves, 3e4 


. When the words are unequivocal, and 


convey a direct imputation of crime, and 
point with certainty to the person, no collo- 
quiumis necessary. Thirman v. Matthews, 

34 


- Tosay ofa person “he is a counterfeiter,”’ 


is actionable per sc. Lhid. 


. Words are to be construed according te 


their common import. Ibid 


SLAVE. 
See Demand 4. 
‘< Indictment 2. 
“ Lost Treasure 2. 


SPECIAL CONTRACT 
See Contract 2. 


“ Eridence V—1. 


SPECIALTY. 
See Action 1. 


SPECIAL VERDICT. 


. Where aspecial verdict shews the plain- 


tif has a right, but does not define it with 
sufficient certainty, so that the Court can 
render a judgement on it, a renire de nore 
will he awarded. Stodder v. Povcell, 297 


SPECIFIC ARTICLES. 
See Pleading U—15. 


SPECIFIC PERFORMANCE. 
Sce Statute of Frauds 3. 


STATUTE. 
See Constitution 2. 3.5. 
“« Penal Statute 1. 
“< Security 1. 
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STATUTE OF FRAUDS. ' 
| 
A. promises B. that if he will become the | 1. 
security ofa sheriff, he will indemnify. him | 
from all losses. The promise is good, but 
it must be in writing, or it is void by the 
statute of frauds. Brown vy. Adams, 51'| 
Under the statute, the promise must not | 
only be in writing, but it must be on good 
consideration. Ibid. | 
Hienley v. Brown, 144, 
A parol contract to buy land jointly and 
= ide it, is void under the statute of frauds. 
Henley v. Brown, 144 


See Pleading J. Declaration 1. 2. 1) 


STATUTE OF LIMITATIONS. ! 


A party who acquiesces in a judgement at 
Jaw until a writ of error is barred by the 
statute of limitations, cannot be relieved in, 
equity against the statute. Jones v. Wat-| 
kins, 81) 
When the statute begins to run, it contin-| 
ues notwithstanding an intervening disa- 


bility to sue; but if the time limited has}! 2 

not elapsed at the death of one having a 

right of action, his executor or administra- 

tor may ene within twelve months after- 

wards. Grice v. Jones adm’r, 254)! , 
- 4 


An action for a forfeiture for failing to keep | 
a cotton gin enclosed, is barred ifnot com- 
meaced withia a year. Johnson v. Hughes, 


Ge 


263)| “* 


STIPULATED DAMAGES. 


See Penalty 1, ! 
} 
SUPERSEDLAS. || 4 
Sce Practice 17. i 
| 5 
TAX COLLECTOR. It 


A motion does not lie against 2 tax collec- | 
tor in the name of the State for failing to | 


See Trespass to try Titles 7. 8. 


pay over the county taxes. Mayberry etal. | &. 
The State, 2356 | 
i| 
TIME. 1 

See Indictment 38. \ 7. 
“* Prisoner 2. 3. 4. | 
TENANT IN COMMON. | 

i. 8 
i 


TITLE. 

See Lost Treasure 1.2 | 
Purchaser of Land. 

“ Trespass to try Titles. 


| 3. 


. In this 


- The plaintiff claiming a portion of 


q 
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TRESPASS. 


A master cannot maitiain trespass for the 
killing of his slave, if by jis evilusion the 
slayer has been discharged trom prosecu- 
tion forthe felony. Morgan v. Rhodes, 
70 

The master of a steamboat is liable in 
trespass for an injury to the person of ano- 
ther, by the discharge of a gun fiom the 
boat, in his presence. and by Lis command, 
though the injury results from want of 
care merely. Khodes v. Roberts, 145 
For an injury to the person, smart money, 
or exemplary daniages, may be recovered. 
ibid. 


. Trespass on lands for cutting timber, may 


be maintained by cne having title withent 
actual possesssion; no one being in the 


actual possession. Gillespie v. Dew, 2D 
See Assault and Battery 1. 2. 3. 
“ Overseer of Roads 1. 
TRESPASS TO TRY TITLES. 
. A certificate of the register of the land 


office of the United States, not issued in 


the discharge of his official duties, is not 
evidence of title toland. Woods v. Na- 
bors, 172 


Nor can it be used for the purpose of shew- 
ing when a title commenced, nor tor any 
purpose. Hi, id. 
Proof that the land was bid off by the ce- 
fendant ata sale of public lands, “does not 
entitle him te notice to quit, or exen pt 
him from the character of a tre Spasser. 

Thid. 
State, possession for tw enty years, 
under claim of title, creates a presumption 
of a grant. Stodder v. Poirell, 287 


. A final certificate, under the ‘ect of Con- 


gress, settling Spanish claims, is sufficient 
evidence of title to land; and a trespasser 
cannot go beyond it to question the right. 
Richardson v. Hobart, 500 
A decree of the County Court ordering the 
sale of lands of an insolvent estate. is &y1- 
dence against third persons concerning 
the land sold, and cannot be impeached cr 
inquired into while unreversed. Jiid. 
One tenant in common cannot mainiain 
trespass to try titles against a co-tenant, 
without proving an actual ouster. 
Perkins, 


Jones v. 
fy 12 
* the 
premises as tenant in common with the 
defendant, the defendant not being a tres- 
passer, may, to defeat the plaintiff, prove 
a better title in the portion claimed to be 
in astranger, though he do not claim un- 


der hin. Ibid 








9. The statute giving no more costs than} 
dumages iu certain actions of trespass, does 
not extend to cases of trespass to ay titles. , 
MM Geiee v. Evans, 539) 
A previous peaceable pos me under} 
clrisa of title, thoughefur less than twenty 
years, where there has been no abandon- 
lnent, is sufficient evidence of title against 
a trespasser ; particularly where there has 
beea a descent cast, ora devise. Smoot & 
Nicholson v Levatt, Hs 
Rochon v. Lecatt, GHe 
Suc possession ts sufficient prime facia 
evilence of an estate of inheritance in the 
wife, to support a claim of curtcsy by the 
husband. Toid. 
Vie claim ofeurtesy is not barred by a de- 
cree of divorce, a mensa et thora, pronowne 
ed against the husband. Ibid. 
Nor wil! an antenuptial contract between 
husband and wile, whereby he relingnish- 
ed all right to her property, and agreed 
she should retain it to her separate use, 
bar his right of curiesy. fhid 
Neither isit barred by an injunction found. 
ed on such contract, obtained during the 
life of the wife, to prohibit his intermed- 
dling with her property. thid. 
A plantiff claiming as tenant by the eur- 
tesy. may recover possession of the premi- 
ses in the ordinary form of an action of 
trespass to try Rackon v. Lecatt. 
609 


lv. 





11. 





13. 


14. 


nt 
9 





titles. 
See Special Verdict 1. 


TRIAL. | 


See Jury 1. 
Prisoner. 


TROVER. | 

The finder of lost treasure, before the 
loser is known, bas a sufficient special 
property in it to maintain trover against 
any one who converts it, except the true 
owner. Brandons v. Huntsville Bani: 
32) 

Ifaslave has found the property, the pos- 
session of the slave is the possession of 
the master; and the master ean maintain 
trover against any one. not being the 
owner, holding by delivery from the 
slave; the owner being unknown. = Jhid. 
Trover lies against an officer who seizes 
property by virtne of process, but sells it! 
without giving due notice. Wright v. Spen- 
cer, 575 
In such action, the measnre of damazes is 
not the value of the article, but th o defi- 
eit in price caused by the want of » 


® 


~ 





otte 7-2, 


. bid. 


INDEX 


ee 


. 


5. 


10. 


TRUSTEE. 


See Action 1. 
‘“ Guardian 1.2. 3. 


USAGE. 


In an action against a ginner of cotton, 
for cotton lost by fire, the plaintiif may 
prove the usual enstom of ginners as to 
carrying fire about their gin houses, and 
also the custom of the witness. if conform- 
able to general usage. Maxwell vy. Eason 
514 





7) 
aa 


Usury. 

3efore the correct construction of the act 
vi i513 was establisiied, judgements were 
erroneously re ndered at law, on contrects 
reserving high rates of interest under that 
act. Some being voluntarily paid, and 
vihers sufliciently old to bar writs of error, 
equity will uot interfere. v. bhat- 
kius, ad | 
.\ party seeking relief in equity against a 
contuact as usurious, ie 
had not an ade ‘quace eae acy 

Where the defendant o 
ry by his own oath, and 
outh denies part of the facts stated by 
deicndant; such staternents of the dele 
dant going to prove usury as are no 
rectly denied, are admissible evideuce. 
Faris & Powel v. King,: Y5D 
A note made for the purpose of raising 
inoney forthe maker, aud sold ata « 
count beyond legal interest, is hater 
and the buyer, though ignorant of the ori- 
ginal taint, cannot recover on it. Ibid. 
.\ constable having executions against 3 
agrees to satis!y them, C. giving him hi 
note for a certain sum. e 


sie 
hig 


Jones 


must shew that 
at law. lbid. 
Ters to piove usu- 

the plaintii on 
he 
n- 


x Gl- 


ss 


lis 
"y. ¢ -" 
The note being 


for more than the amount of the execu- 


tions and lawlul interest, it is usury, 
though not called alean. Wright v. Elicit, 

391 
Ti is not necessary to ce nstitute usury, that 





more than eig it per cent be stipulate d for; 
it is sufficient if it be taken. bid. 
It is usury if unlawful interest is taken, 
though the party promising is ignorant at 
the time, that he promises more than eis it 
per cent, Hd. 
Thongi the interest to be taken by the 
Bank of the State of Alabama, is limite d 
by statute to six per cent, yet there is no 
usury unless more than cight per cent be 


taken. Laon v. The State Bank. AA 
Banks mav lawfally retain interest in ad- 
vance, on disee ting notes. Thid, 


The rnles ofthe State Bank as to the com- 
putation of interest, whereby interest is 








1 


2 


— 


— 


oe 


— 


. J. purchased of T. a note which he held 


. Semble, That for so much of the high rate 


. The vendor of a note which had been 


. The declarations of a vendor, after sale, 


. A vendor having sold a slave to two dif- 


. Thongh one purchaser be indemnified by 





INDEX, 


retained on the new and old notes on days 
of renewal, and whereby also a day is cal- 
culated as 1.360 part of a year, are lawful, 
being sanctioned by universal bankin 
usage. id. 
’ 
made under the statute of 1818, reserving 
interest at twenty per cent a month, from 
the time when due, till paid, and gave 
his notes for it; both believing the high 
rate of interest recoverable. ‘The notes 
given by J. are not void for usury, though 
they embrace a part of the high rate in 
their consideration, and though the high 
rate was afterwards determined not to be 
recoverable. Thompson v. Jones, 556 
of interestincluded in them, there was no 
consideration; it being penalty. Thid. 


See Demurrer to Evidence 2. 


VARIANCE. 


See Endorsement on Writ 1. 

“* Evidence V—1. 

“ Forcible Entry and Detainer 6.8.9. 
False Return 1. 

Malicious Prosecution 3. 

‘ Pleading 1—4. 5. 


- 


= 





Slander 1. 4. 5. 


VENDOR. 


satisfied, is liable to the vendee, though 
there be no special contract or fraud on 
his part. Ellis v. Grooms, 47 


cannot be given in evidence to defeat the 
title derived from him. Martin v. Kelly, 
198) 





ferent purchasers, is a competent witness} 
in an action between them for title to the} 
slave, his interest being equally balanced.| 
Jones v. Paris, 419) 


him, he is still competent; the objection is 
to his credit. Ibid. 


See Purchaser of Land. 


VENIRE DE NOVO. 
See Special Verdict 1. 





VENUE. 





See Arrest of Judgement 2. 
* Practice 17. 
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_ VERDICT. 


After vertict, the Court will presume 
there were twelve jurors, though eleven 
names only are set forth. The record re- 
citing that the issue was tried by ‘a jury 
of good and lawful men;” the parties -be- 
ing in Court and no objection made at the 
time. Foote v. Lawrence, 483 
and Appendiz, 619 

See Assumpsit 2. 

“ Escape 1. 

“« Forewble Entry and Detainer 3. 8.9 

“ Pleading I—6 7. 

“« Special Verdict 1. 


VOLUNTARY PAYMENT. 
Sec Chancery 1. 


WAIVER. 


. Filing the general issue is a waiver of a 


plea in abatement. Wilson y. Oliver, 46 
Robertson v. Lea & Wife, 141 


. Taking issue on a plea of payment, hav- 


ing a blank for the name of the person to 
whom payment was made, is a waiver of 
the defect. Richardson v. Farnsworth, 53 


. In proceeding against a guardian for his 


removal by the County Court, after judge- 
ment on his plea of not guilty, he cannot 
object that matters were tried by a jury, 
which should have been tried by the 
Court. Ripitoe v. Hall, 166 


. Sueing outa second certiorari is a waiver 


of error on the decision on the first. Payne 
v. Martin, 


. If an insufficient appeal or certiorari bond 


be returned, the motion to dismiss must be 
made at the return term, or the defect of 
the bond is waived. Thid. 
Jenkins v. Cauley, 61 


See Bail 1. 
“ Demand, 1. 
“ Forcible Entry and Detainer 6 
“« Judicial Attachment 3. 
“ Practice 21. 


WAREHOUSEMAN. 
See Bailment 2. 


WARRANT. 


See Appeal from Justice 5. 6. 
“ Evidence I—2. 3. 


WARRANTY. 


Sce Vendor 1. 
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1. The words of a will are to be liberally, 


. Awitness summoned by one party in se- 


WIFE. 
See Husband and Wiff® 


| 
} 
| 
} 


WILL. 


cohstrued, so as to carry into effect the in- 
tention of the testator, unless contrary to 
law. Bell & Wife v. Hogan, 536 


See Remainder 1. | 
| 


WITNESS. 





veral suits, is entitled to compensation in | 
each case in which he is summoned. Find- | 
ley & Cummins v.Wyser, use of Colgin, 23 


. An uncle is aoe pee witness for his. 
e 


nephew, though the property in dispute’) 
would accrue to him on the death of the, 
nephew. High v. Stainback, 24) 
One of the makers of a note is not a com- 
petent witness to invalidate it. Ross & | 
Wife v. Wells, 139 | 


. A forged note of a third person being given 


in payment by one party to another, the! 





INDEX. 


person whose name is forged, is a eompe- 
tent witness to prove the forgery in an ac- 
tion by the person who received the paper 
against the one who passed it. Pope & 
Hickman vy. Nance & Co 354 
See Evidence U—2.3. VI. VIII—4. 

“© Vendor 2. 3. 4. 


WITNESS CERTIFICATE. 
See Assignment 1. 


WRIT OF ERROR. 


. Awrit of error will not lie where a volun- 


tary non suit was taken. Cain v. Byrd, 189 


. On writs of error from the’ County to the 


Circuit Courts. fifteen per cent damages 
may be given on affirmance. Ward et al. 
v. Alexander & Bills, 382 
WRIT OF INQUIRY. 
‘See Assumpsit 12. 
“ Debt 5. 
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ERRATA. 

¥n page 59, in the 8th line from the top for “minor,” read minus, 

In page 181, in the 3d line from the bottom, for “judgement,” read verdict, 

In page 247, in the 6th line from the bottom, after the word ‘‘be,” insert the word no, 

In page 324, instead of the 10th and 11th lines the top, read as follows :— 
lord could attach to them. As in the property of a villein, who owed, during his life, 
to his lord, services of any 

In page 536, in the 1st head note of the case, for * bill,” read will; and for “literally,” 


read liberally. 








